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ARSON. 


§ 142. Fine.—F£vidence as to.—The court gave an instruction 
in these words: “ The final defense is to the effect that the plaint- 
iff himself caused the fire in order to get the insurance. As this 
defense rests upon the alleged crime, arson, the rule of evidence 
is that you can only find it sustained, provided the testimony 
satisfies you beyond a reasonable doubt of the plaintiff's guilt.” 
Held, that a preponderance of evidence only is needed in a civil 
suit. 

Welch vs. Jugenheimer, 8N. W. Rep., 675. Case of Barton vs. Thomp- 
son, 45 Iowa, 50, excepted to. 

Behrens vs. Germania Ins. Co. 

Rep’d Jour’l, p. 787. 


CANCELLATION, 


$143. Fime.—Non-payment of Premium.—An insurance pol- 
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icy contained a provision that upon failure of the insured to pay 
the premium notes the directors of the company might sue for the 
amount thereof, and at their option annul the policy of insur- 
ance. Held, that the company could not cancel the policy under 
this provision without giving notice of its intention. 

Armstrong vs. Pierson, 5 Iowa, 318 ; Muller vs, Bloom, 11 Iowa, 361. 

Supple vs. Iowa State Ins. Co. 

Rep’d Jour’l, p. 782. Towa 8. C. 


EVIDENCE. 


$144. Firne.—Admissibility of on Appeal_—An objection that 
the testimony received was not admissible for want of a reply, 
first urged in the Appellaté Court, is not available. 


Supple vs. Ioua State Ins. Co. 
—§ 143. 


$145. Lire.—Practice.—Depositions Previously Suppressed. 
—Privil«ged Communications.—Knowledge of Medical Attendant. 
—Where depositions offered were suppressed and no exceptions 
were saved to the rulings, they cannot be read at a subsequent 
term if containing anything objectionable. Information acquired 
by the physician through his attendance of the patient, is con- 
fidential, and not admissible in evidence without the patient’s 
consent under the Indiana Statute, though not confidentially com- 
municated by the patient. The mention of the family physician 
in the application is not an implied consent to such disclosure. 

Edington vs. Mutual Life Ins. Co., 5 Hun., 1; Grattan vs. Metropolitan 
Life Ins. Co., 80 N. Y., 281; Dillebervs. Home Life Ins. Co., 69 N. Y., 
256 ; Edington vs. Mutual Life Ins. Co., 67 N. Y., 185 ; Briggs vs. Briggs, 
20 Mich., 84; Collins vs, Mack, 31 Ark., 684; Case of Edington vs. Adtna 
Life Ins. Co., 77 N. Y., 564, excepted to. 

Masonic Mut. Ben. Society vs. Beck. 
{ Bep’d Jour’), p. 755, 


FORFEITURE. 


§146. Lire—Cunstruction of Policy, Conditi ns Concerning.— 
Acceptance of Premiums or Assessments as a Waiver.—Mis- 
vepresentations Regarding Health—Conditions in policies render 
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ing them void in case of breach for the benefit of tue insurer,are 
to be construed simply as voidable at the election of the insurer, 
not as absolutely void. <A distinct act of affirmance of the con- 
tract, made after the breach by the insurer with a knowledge of 
the facts, such as a demand and acceptance of premiums or assess - 
ments, is a waiver of the breach, and such waiver may occur after 
the death of insured. Misrepresentations of assured in his ap- 
plication regarding his health or habits which amount to a for- 
feiture, are waived by the demand and acceptance of assessments, 
though made after death. 


Armstrong vs. Turquand, 9 Irish C. L., 32 ; Ville vs. Germania Ins. Co., 
26 Iowa, 1; Tuttle vs. Robinson, 33 N. H., 104 ; Frost vs. Saratoga Mut. 
Ins. Co., 5 Denio, 516 ; Viall vs. German Ins. Co., 19 Bart., 440. 

Musonic Mut. Ben. Sociely vs. Beck. 


LIMITATION. 


$147. Fire.—Construclion of Policy Clause—Where the de- 
fendant relies upon the contract limitation in an insurance policy 
as to the time within which suit shall be brought in defeasance of 
the action, the practice is to plead it, and not to take advantage 
of it by demurrer. Where the question of the contract limita- 
tion contained in an insurance policy is not presented to the 
court by the pleadings, it is error for the court to instruct the 
jury as to the legal effect of such a clause. In the construction 
of contracts, all the provisions thereof shall be taken into con- 
sideration and reconciled, if possible, so that the true intent of 
the parties to the contract may be ascertained. Where a condi- 
tion in a policy of insurance provides for an indefinite period to 
elapse before suit shall be brought on the policy, and that no 
suit shalb be brought until the thing so provided for is done, to 
accomplish which may take more than six months without the 
fault of either of the parties to the contract, and the condition 
further provides that no suit on the policy shall be maintained 
unless commenced within six months next after the loss shall oc- 
cur, the intent of the parties to the contract was that the six 
months’ limitation should commence to run when the cause of ac- - 
tion accrued and not before. 


Barter vs. F. & M. Ins. Co.* 
* Decision rendered May 1, 1880. TKeported in 16th West Va. R. West Va. S. C. A. 
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MORTGAGE. 


§ 148. Frre.—Construction of Policy Provision Regarding In- 
cumbrance.— Waiver of Consent by Company.—A policy of 
insurance contained a clause that if, during , the life 
of the policy, any incumbrance should fall or be executed 
upon the insured property, the policy should be void, 
uniess the consent of the company to the incumbrance was ob- 
tained, and indorsed upon the policy. Held, that the effect of 
creating a mortgage upon the property was to make the policy 
void, and it could only be revived by the consent of the company 
being given and indorsed upon the policy. Where, in such case, 
the company was notified of a mortgage given, and being re- 
quested by the mortgagee to indorse their consent thereon, re- 
sponded that there were two assessments due upon the policy, 
and that upon receipt of the amount due they would transfer the 
insurance to the mortgagees to the extent of. their interest, and 
payment was not made: Held, that there was no consent by the 
company to the mortgage making them liable for loss subse- 
quently' occurring. 

Nedrow vs. Farmers’ Ins. Co., 48 Iowa, 24. 

Supple vs. Iowa State Ins. Co. 

—$ 143, 


$149. Fime.—Application of Insurance Money.—The substan- 
tial obligations in a bill in equity were that the plaintiff, in 1874, 
mortgaged her real estate to one Palmer, and as additional se- 
curity obtained a policy of insurance against fire, payable to the 
mortgagee in case of loss. In 1876, she gave a second mortgage 
to one Eames, and in June, 1877, conveyed the estate in fee to 
one Jones, who assumed and agreed to pay the two mortgages. 
Jones afterwards conveyed the same to one William D, Hayden, 
who, as part of the consideration, also assumed and agreed to 
pay both mortgages. Palmer, on receiving the amount of his 
note and mortgage, assigned the same, when overdue, to a bank 
to hold as collateral security for the joint note of William D. and 
one Joseph O. Hayden to the bank, upon the payment of which 
the mortgage was assigned by the bank to Joseph O. Hayden. 
The building insured was destroyed by. fire in 1877, and in March, 
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1878, the Haydens received a sum in settlement of the loss. Jo- 
seph O. Hayden then assigned the note and mortgage to one Bur- 
rows in July, 1878, after the plaintiff was entitled to have the in- 
surance money indorsed on the note. The estate was not suffi- 
cient for the payment of the mortgages unless the money so re- 
ceived was applied in payment. The prayer was that the defend- 
ants might be ordered to indorse the insurance money upon the 
note secured by the first mortgage, and to cancel the mortgage 
to that extent, and for general relief. On demurrer, it was held 
that these allegations failed to bring the case within any known 
head of equity jurisdiction. Upon all the allegations it does not 
appear that the plaintiff has suffered, or is likely to suffer, any 
loss by the failure or refusal of Hayden to apply the insurance 
money in payment of the first note and mortgage. 
Stevens vs. Hayden.* 


* Decision rendered September, 1880. 
MORTGAGE. 


$150. Finz.—Lien of Mortgagee on Policy for the Benefit of 
M.rtgagor.—As-ignment of Claim.—On December 16, 1879, C., 
owning a piece of Jand, insured a mill, machinery, and fixtures 
therein against damage by fire in the Northwestern Manufactur- 
ers’ Mutual Insurance Company for $2,000. December 18, 1879, 
C. borrowed of defendant R., $5,200, for which he gave his note 
for five years, secured by a mortgage of the land mentioned, 
duly recorded December 22d. By the terms of the mortgage, 
C. covenanted with R. that at all times during its continuance he 
would keep the buildings on the mortgaged premises unceasing- 
ly insured for at least $5,200, payable in case of loss to R., to 
the amount then secured by the mortgage. December 28, 1879, 
C. insured the mill, machinery and fixtures for $1,500 in one 
company, and for $2,000 in another ; the losses being made pay- 
able by indorsements upon the policies to R., as her interest might 
appear. On July 9,1880, the insured property was totally de- 
stroyed by fire. Before this time R. had no knowledge of the 
first insurance. The losses on the three insurances were ad- 
justed by C. and the insurance companies at $3,298.03, as the 
true value of the property destroyed, so that the losses payable 
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to R. were scaled from $3,500 (the face of the last two policies), 
to $2,242.20, which sum was paid to R. and applied on C.’s note. 
The loss under the first insurance was scaled and adjusted at $1,- 
317.70, and that sum agreed to be paid C. accordingly. This 
was done July, 19, 1880, and on the same day the certificate is- 
sued to C. on the first insurance in lieu of a policy was for value 
assigned to the plaintiffs. Held, that in the absence of an agree- 
ment the mortgagee has no claim upon insurance effected by the 
mortgagor. 

1 Jones, Mortg., 401 ; Nichols vs. Baxter, 5 R. I., 491 ; Plimpton vs. Ins, 
Cc., 43 Vt, 497; May, Ins., 2 449, 456; Carter vs. Rockett, 8 Paige, 437. 

Held, that the mortgagor’s assignment of his claim, under the 
certificate after the loss, was an assignment of a debt—a mere 
chose in action which the plaintiffs took subject to all defenses 
and equities against it. 

Archer vs. M. & M. Ins. Co., 43 Mo., 424; Wilson vs. Hill, 3 Mete., 66; 
Brichta vs. N. Y. Life*’Ins. Co., 2 Hall, 372 ; Miller vs. X. F. I. Co., 17 N. 
Y., 609 ; Green vs. Warwick, 64 N. Y., 220; May, Ins., 2 386. 

Heid, that R.-has an equitable lien on the proceeds of the first 


insurance, and is entitled to recover the same to be applied on 
her note and mortgage. 


Thomas’ Ex’rs. vs. Van Kaff’s Ex’rs., 6 Gill & J., 372 ; Carter vs. Rockett 
and Nichols vs. Baxter, supra; Wheeler vs. Ins. Co., 101 U.S8., 439; 
Cromwell vs. B. F. Ins. Co., 44 N. Y., 42; Miller vs. Aldrich, 81 Mich., 
408 ; 1 Story, Eq. Jur., 364 ¢; 2 Am. Lead. Cas. (5th Ed.), 832-4; Jn re 
Sands Ale Brewing Co., 3 Biss., 175. Distinguishing Stearns vs. Quincy 
Ins. Co., 124 Mass., 63. 

Ames et al. vs. N. W. Manf. Ins. Co. 


Rep’d Jour’l, p. 677. Mryy. 8. C, 
NOTICE. 


$151. Fire.—Afidavit of—Denial of Proofs not a Denial of. 
—In an action upon a policy of insurance the affidavit of claim 
averred “that due notice of said fire and loss was given to said 
company at once, and the agents thereof visited and examined 
the same,” in response to which the affidavit of defense set forth 
that “ the defendant corporation has never -had any proof of any 
loss of any goods mentioned in said policy, such as is required 
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by the terms and conditions of said policy.” Held, not to be a 
denial of notice of the fire, and that-the averment was properly 
admitted in evidence. 

Birmingham Ins. Co, es. Kronk. 


Rop’d Jour’), p. 737. 


OTHER INSURANCE. 


$152. Frire.— Without Consent must be set up in the Answer. 
—The defendant had reinsured the risks of the R. Company, of 
which plaintiff's risk was one. It was alleged that plaintiff had 
obtained subsequent insurance without consent of the R. Com- 
pany. Held, that where such defense was not set up in the an- 
swer it is questionable whether it is available. 

Redman vs, Aitna Ins. Co., 49 Wis., 451. 

Cannon vs. Home Ins. Co. 


Rep’d Jour’l, p. 741. Wis. 8. C. 


$153. Fire.—Construction of Indorsement of Consent by Agent. 


—A policy of insurance contained the provision that if the in- 
sured should have, or should thereafter make, any other insur- 
ance on the property, or any part thereof, without the consent of 
the company written upon the policy, the policy should be void. 
He had at the time of its issuance, $700 insurance in another com- 
pany represented by the same agent issuing the one in question. 
This agent made the following indorsement on the policy: 
“Seven hundred dollars additional insurance permitted.” Held, 
that the words “ other insurance,” when used in a permit indorsed 
upon a policy, mean prior as well as subsequent insurance. 

Kimball vs. Howard Ins. Co., 8 Gray, 33 ; Blake vs. Exchange Ins. Co., 
12 Gray, 265; Benedict vs. Ocean Ins. Co., 31 N. Y., 389. 

Held, that this indorsement would, under the circumstances, be 
construed as an assent to the prior $700 insurance, but would not 
authoxize $700 insurance in addition thereto. 

Hygum vs. Ins. Co., 11 Iowa, 20 ; Simpson vs. Penn. F. Ins. Co., 38 Pa. 
St., 250; May, Ins., 2365. 


Behrens vs. Germania Ins. Co. 
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PREMIUM. 


$154. Lire.—Conduct of Agent as a Waiver of Prompt 
Payment.—The insured requested a friend to pay the premium 
when due, and the latter upon inquiring of the agent, was told 
that he would notify him when the payment was due. No noti- 
fication was given, and tender subsequently made by the insured 
it was claimed was refused, because past due. eld, that pay- 
ment of the premiums must with great strictness be made at the 
day, and that misfortune or accident, or indulgence at some times 
after the day will not excuse from payment, or entitle delinquents 
to indulgence at other times. 

N. Y. Life Ins, Co. vs. Statham, 98 U.S., 24 ; Kline vs. N. Y. Life Ins. 
Co.,3 Morr. Trans., 110 ; Thompson vs. Life Ins. Co., id., 332. 

Held, that agents authorized to receive payment, though not 
bound to give information as to the date, yet if they assumed to 
do so were bound to give it correctly, and where failure to make 
payment was caused by the acts of such agent, the company was 
estopped from setting up a forfeiture of the policy. 

Ins. Co. vs. Eggleston, 96 U. S., 572. 

Selvage vs. John Hancock Mut. Life Ins. Co. 

Rep’a Jour’), p. 653. 


PROOFS OF LOSS. 


$155. Fire.—Lvidence of.— Waiver of.—Two persons sub- 
mitted proofs of loss under the policy in the name of a third 
person. The proofs stated that the property insured belonged 
to them and to no other person. The officer of the company re- 
ceiving the proofs remarked that “the papers were all right.” 
“ We had nothing insured,” and they would not pay. Held, to 
be ample evidence of a waiver of preliminary proof. 

Birmingham Ins. Co, vs. Kronk. 

—$ 151. 


§ 156. Fire.—Requirement of as a Waiver of Forfeiture 
Through Other Insurance-——Where there has been a breach of a 
condition in an insurance policy regarding other insurance, and 
the insurer, with full knowledge thereof, and without denying its 
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liability on that ground, requires the assured to furnish, and he 
does furnish, at some trouble and expense, proof of a loss under 
the policy (whether first or additional proofs), such breach can- 
not be set up as a defense to an action on the policy. The as- 
sured having furnished imperfect proofs of loss, and his attorneys 
having inquired of the insurer what its position was in relation 
to the claims of the latter, without referring in any manner to any 
breach of the condition of the policy, answered that if the as- 
sured had a fair and legal claim he “ should make out such proof 
as the policy requires and send here, and on receipt of the same” 
the claim should be investigated, and the attorneys should be 
promptly advised of the insurer’s views. Held, a waiver of any 
breach of the conditions of the policy then known to the in- 
surer. 

Webster vs. Phoenix Ins. Co., 36 Wis., 67; N. W. M. L.Ins.Co. vs. Ger- 
mania F. Ins. Co., 40 Wis., 446 ; Gans vs. St. Paul F. & M. Ins. Co., 48 
Wis., 108 ; Appleton vs. British America Ass. Co., 46 Wis., 33 ; Titus vs. 
Glens Falls Ins. Co., 81 N. Y., 410-419 ; Penn. Ins. Co. vs. Kittle, 39 
Mich., 51; distinguishing Fitzpatrick vs. Hawkeye Ins. Co., 53 Iowa, 335, 
[S. C. 5 N. W. Rep., 151]; Phoenix Ins. Co. vs. Stevenson, 8 Ins. Law 
Journal, 922. 


Cannon vs. Home Ins. Co. 


VALUATION. 


$157. Frre.—Construction of Policy.— Open or Valued.—The 
intention of the parties gathered from the whole scope of the in- 
strument must determine whether a policy is open or valued. A 
policy of insurance for $800 on a certain dwelling-house, which 
sum does not exceed two thirds of the value of the house, as ap- 
pears from the application that was made a part of the policy, 
which also contains a stipulation that the company will pay to 
the assured “all loss or damage ” not exceeding the sum assured, 
within ninety days after due notice and “ proofs” of such loss or 
damage, is an open and not a valued policy. 

Wood on Fire Ins., Sec. 41 ; Fuller vs. Boston Ins. Co., 18 Pick., 523 
10 Cush., 151; 1 Allen, 63, 100 Mass., 475. 

Farmers’ Ins. Co, vs. Butler. 

Rep’d Jour’l, p. 749. Ouro S. C 
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WARRANTY. 


§ 158. Fme.—So far as the facts are known to Applicants.— 
Burden of Proof.—Exposures.—A warranty in the application 
for a fire policy was that the facts stated therein as to the condi- 
tion, etc., of the property were true, “so far as the same are 
known to the applicant.” The application stated that the expos- 
ures within 150 feet were two buildings, while it was claimed that 
there were more. There was no evidence as to whether plaintiff 
insured knew that there were more. Held, that the absolute truth 
of the facts stated were not warranted. 

Garcelon vs. Ins. Co., 50 Me., 580. 

In an action on the policy, where the defendant (insurer) avers 
a breach of warranty, the burden of proof as to such breach is 
upon him, though a different rule has been sometimes held. 

Campbell vs. Ins. Co., 98 Mass., 8381 ; McLoon vs. Ins. Co., 100 ib., 472; 
Ins. Co. vs. Cotheal, 7 Wend., 72; Miller vs. Ins Co., 31 Iowa, 216; 
Swick vs. Ins. Co., 2 Dill., 160 ; Holabird vs, Ins, Co., ib., 160. 

Wilkins vs. Germania F. Ins. Co. 

Rep’d Jour’l, p. 790. Towa. 8S. C. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS. 


NIAGARA FIRE INS. CO. 
vs. 


J. YOUNG SCAMMON. 
Note by Editor of Ins. Law Journat. 


This suit as reported in the eighth number of Journat was de- 
cided against the company on the grounds there set forth. But bya 
stipulation signed by the parties the further defense set up by the 
companies in interest that Scammon was not the owner of the proper- 
ty, but that the title was in the mortgage company was to be tried only 
in the case of the Commercial Union Ins. Co. vs. the same defendant. 
It was held in this latter case (11 Ins. Law Journat, 355) that the 
conveyance operated as a change of title within the meaning of the 
policy, which was thereby rendered void. The plaintiff company 
thus gained its suit, and the judgment obtained in the present case 
was thereupon rendered satisfied by the attorney of the defendant. 
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SUPREME COURT OF CALIFORNIA. 


Appeal from Superior Court, Sacramento County. 


BECKMAN, Appellant, 
vs. 


WILSON, Lesponden’.* 


Defendant, a mortgagee in possession, appointed plaintiff her agent for the 
purpose of collecting rents, paying taxes, insurance, and interest on a prior 
mortgage held by one Anderson, and requested plaintiff to take care of the 
property ‘‘as if it were his own,” and at the same time instructed him to 
incur no expense on said property that could be avoided, and stated that 
she did not wish to expend any money thereon, but wished the proceeds of 
the rents thereof to be applied to the payment of her loan. The destruc- 
tion of the improvements by fire and their rebuilding was not then in con- 
templation of either party. 

Hell, plaintiff had no authority under the agency to purchase and take an as- 
signment of the prior mortgage, contract with the mortgagor that he 
should look to him for, or tack upon the prior mortgage the amount he 
should expend in rebuilding the property destroyed by fire, and then assert 
a claim against defendant for the same amount. The property plaintiff was 
to take care of was defendants’ mortgage lien to the extent of $2,000. 

It was not the duty of defendant nor of plaintiff as her agent, to rebuild the 
improvements destroyed by fire, nor to make other permanent improve- 
ments, but only to make such repairs as were necessary to preserve and 
protect the property from ordinary wear and tear. 

The agency of plaintiff cannot be construed so as to authorize him to borrow for 
dgfendant, of himself or anybody else, moneys to be applied in rebuilding 
or making new and permanent improvements. 

The prohibition as to expending money on the property, must be held to be a 
prohibition upon the expenditure of any other money than such as the law 
made it her duty to expend, and, to that extent, at least, the language is a 
limitation upon the power. 

Further, if it be admitted that plaintiff had such power, he did not exercise it. 
On the contrary, he expended the money in rebuilding and making other 
permanent improvements for his own benefit and that of the mortgagor, by 
whom he was to be repaid the same, with interest. 





* Opinion filed August 25, 1882, From Vacific Coast L. J. 





1882.] Beckman vs. Wilson. 


A. L. Hart, for Appellant. 
Duniap & Van Freer and Freeman & Bates, fur Respondent. 


Prr Curiam. 

There was a substantial conflict in the evidence, and we cannot say 
that the evidence did not sustain any one of the findings. 

Taking the widest view of the agency conferred upon plaintitf by 
the defendant, Ellen Wilson, mortgagee in possession, he had no au- 
thority to purchase and take an assignment of a prior mortgage, 
contract with the mortgagor that he should look to him for, or tack 
upon the prior mortgage the amount he should expend in rebuilding 
the property destroyed by-fire, and then assert a claim against de- 
fendant for the same amount. This was not “taking care of her 
property as if it were his own.” The property he was to take care 
of was her lien to the extent of two thousand dollars. The power is 
to be construed with reference to the subject-matter, and all the 
words used in conferring it are to be considered in ascertaining the 
authority conferred. He was told in effect, “not to expend any money 
thereon, but apply the proceeds of the rents to the payment of her 
loan.” It was not the duty of defendant, Ellen, nor of plaintiff as 
her agent, to rebuild the improvements destroyed by fire, nor to 
make other permanent improvements, but only to make such repairs 
as were necessary to preserve and protect the property from ordi- 
nary wear and tear. If she had power to expend the amount re- 
ceived for rents in rebuilding and making permanent improvements, 
or even to expend more money for such purposes than the amount 
received for rents, he had no authority to do so much. His agency 
cannot be construed so as to authorize him to borrow for her, of 
himself or anybody else, moneys to be applied in rebuilding or mak- 
ing new and permanent improvements. (Jones on Mort., vol. 2, 
sec. 1126, ef se7.; Thomas on Mort., 83-4 ; Coote, 746). He was ex- 
pressly prohibited from spending any money on the property, which 
must be held to be a prohibition upon the expenditure of any other 
money than such as the law made it her duty to expend, and to that 
extent, at least, the language is a limitation upon the power. 

Even, however, if it be admitted that he had the power, he did not 
exercise it. On the contrary, the finding is that he expended the 
money in rebuilding, and making other permanent improvements, 
for his own benefit and that of the mortgagor, by whom he was to be 
repaid the same, with interest. 

Judgment and order affirmed. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF MISSOURI. 


THOMAS C. FLETCHER, Executor or C. 8S. ALFRED. \ 
vs, 


NEW YORK LIFE INS. CO.* 


Matters pertaining to an insurance risk must be stated truthfully and in good 
faith, questions of fraud are for the jury. 

The burden of proof is on the party denying that the answers as written down 
in the application, and signed by the applicant were the real answers as 
given by the applicant. 


Statement of Facts. 


The application was taken out in St. Louis, and the policy was is- 
sued in New York City. The company contended that they were not 
liable beeause the insured made false answers to certain questions 
contained in the application. The question arose as to whether the 
Missouri or the New York laws governed in the case. The Missouri 
statute says that the misrepresentation must be ofa fact that contrib- 
utes to the death of the party insured. Under the New York stat- 
ute, on the other hand, it makes no difference. The court held that 
it was immaterial in this case whether it was the Missouri or the 
New York statute which governed, because the fact that was misrep- 
resented clearly contributed to the death of the insured. 

The plaintiff claimed that the insured did not make the alleged 
misrepresentations, but that they were made by the agent who filled 
the blank. The defendant contended that it made no difference 
whether he did or did not, he was bound by the writing which he 


~ * Case tried April, 1882. 
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had signed. Asthe limitation of the agent’s authority was thus made 
the basis of a contract he could not raise any question about it. This 
was different from any other case. A copy of the application was 
pasted on the policy and the attention of the insured called to it to 
correct errors. The defendant offered to prove in the trial that it 
was a common thing for persons to make corrections, and as he failed 
to do this he could not recover. In order to comply with the Mis- 
souri statute the defendant tendered to the plaintiff, in open court, 
the amount of premiums paid by the insured, with interest at 6 per 
cent, amounting to $862.10, to which the plaintiff objected as com- 
ing too late. The court ruled the tender could be made at any time 
before the case was submitted to the jury. Stripped of its legal as- 
pect, the question to be decided by the jury was whether C. S. Alfred 
made the false answers or not, the burden of proof being on the 
plaintiff. 


Abstract of charge by Treat, J. 

Contracts of insurance are contracts of public good faith. In 
other words, a party applying to an insuyance company must state 
truthfully the matters on which the risk is based, so that the com- 
pany may determine whether it will undertake the risk or not. On 
the other hand, the company, when it does take a risk on the facts 
correctly stated to it, if a loss oceurs must pay that risk. You will, 
therefore, consider in all controversies between an assurance com- 
pany and the party assured that you are dealing honestly and fairly 
according to the termgy of those contracts. In these insurance con- 
tracts, as in all other contracts, persons are held to the obligations 
which they assume in regard to that. Whether it be a corperation 
on the one side or a private individual or natural person on the 
other, the same rule must prevail. But when a supposed contract 
has been entered into between two parties, whether natural persons 
or corporations, and there is an element connected therewith as of 
fraud, whereby the contract should not be held either obligatory 
originally or be avoided—fraudulent questions entering into it—ju- 
ries have to determine that matter. Therefore, I take it for granted 
in this case you will deal between this corporation on the one side 
and the representatives af the deceased on the other just as if the 
contract was between two natural persons. 

It having been admitted that the deceased died of diabetes ; and 
that he at the date of the application had such disease and previously 
had such disease ; and it being also admitted that he had the usual 
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medical attendant, and that his answers to the questions were mate- 
rial to the risk, there is for the consideration of the jury the deter- 
mination only of this essential fact, the burden of proving which is 
on the plaintiff, namely, whether the deceased, Alfred, ever an- 
swered the questions presented as written down in the application, 
which answers, as so written down, are admitted to be false and ma- 
terial. Every one who signs a document like the application in this 
case is presumed to know what he signed, and is to be held thereto, 
unless he can show by competent evidence that he answered the 
questions truthfully and not as written down, and signed the appli- 
cation, believing that the truthful answers so made by him were cor- 
rectly written down, and contained in the application by him signed. 
The court instructed the jury that the plaintiff was not entitled to 
recover unless he had proved that the signature of Alfred to the ap- 
plication was obtained from him on the belief that he (Alfred) 
was signing a written statement which contained truthful answers, 
which answers were falsely written down, unknown to him, when he 
attached his signature. Ifthe plaintiff was entitled to recover, the 
amount should be $10,000, with interest at 6 per cent from February 
13, 1881. 


If the signature of Alfred was obtained without knowledge on his 
part that the answers were falsely stated, the plaintiff was entitled to 
recover. But #f his signature was not thus falsely secured, the judg- 
ment should be for the defendant. 





1882. ] Birmingham Ins. Co. vs. Kronk et al. 


SUPREME COURT OF PENNSYLVANIA. 
Error to the Court of Common Pleas, No. 1, of Allegheny County. 


BIRMINGHAM INS. CO., Defendant a 


vs. 


) 
J. F. KRONK, et at.* ) 


In an action upon a policy of insurance the affidavit of claim averred ‘that 
due notice of said fire and loss was given to said company at once, and the 
agents thereof visited and examined the same,’ in response to which the 
affidavit of defense set forth that ‘‘the defendant corporation has never 
had any proof of any loss of any of the goods mentioned in said policy, 
such as is required by the terms and conditions of said policy.” 


Held, not to be a denial of notice of the fire, and that the averment was prop- 
erly admitted in evidence. 

Two persons submitted proofs of loss under a policy in the name of a third 
person. The proofs stated that the property insured belonged to them and 
to no other person. The officer of the company receiving the proofs re- 
marked that ‘‘the papers were all right.’”? ‘‘We had nothing insured,” 
and that they would not pay. 


Held, to be ample evidence of a waiver or preliminary proof. 


In April, 1875, the Birmingham Fire Insurance Company issued 
its policy of insurance in favor of Caroline Kronk and C. Conway 
on certain personal property. A few days afterwards C. Conway, 
with the consent of the company, assigned his interest in the policy 
to Mrs Kronk. It appeared in evidence that Mrs. Kronk had made 
purchase of the property insured with money loaned to her by 
-Adam Bonscheiner, the use plaintiff. To secure Bonscheiner, Mrs. 
Kronk and her husband made a bill of sale of the goods to Bon- 
scheiner, the goods, however, remaining in custody of Kronk and 
wife. Kronk and wife, with Bonscheiner, then went to the office of 
the insurance company for the purpose of having the policy trans- 





* Opinion filed October 17, 1881. From Legal Journal, 
/ 
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ferred to Bonscheiner, and were informed that it would be all right, 
there would be no trouble. The policy was not actually transferred 
for the reasons given by the officers of the company at the time the 
visit was made—that the record of the policy could not be found 
just then. Subsequently the property insured was burned, and 
Kronk and Bonscheiner served a [notice of loss, called a preliminary 
proof of loss, upon the company, in which they swore that the 
property insured belonged to Adam Bonscheiner and John F. 
Kronk, and that no other person had any interest in said property. 
The secretary of the company, upon receiving this proof of loss, 
remarked that “the papers were all right.” “We had nothing in- 
sured,” ete., that they would not pay, and this action was brought to 
recover the amount of the policy. 

The affidavit of claim averred “that due notice of said fire and 
loss was given to said company at once, and the agents thereof 
visited and examined the same.” 

In answer to this allegation the affidavit of defense set forth 
“that the defendant corporation has never had any proof of loss of 
any goods mentioned in said policy, such as is required by the 
terms and conditions of the said policy.” 

Upon the trial the portion of the affidavit of claim above quoted 
was offered in evidence for the purpose of proving notice of the fire 
to the company, not denied by it in its affidavit of defense. 

The notice of loss and conversation of the secretary of the com- 
pany at the time were also offered as evidence of a waiver of pre- 
liminary proof. Both these offers were admitted under exceptions 
by the plaintiff in error, and form the subjects of the only assign- 
ments of error reviewed. 


Per Curiam. 

There was no denial of notice of the fire in the defendant's 
affidavit, and the court therefore rightly admitted the first sen- 
tence in the fifth averment of the affidavit claim. Notice of the 
fire and proof of loss were clearly two distinct things in the con- 
ditions of the policy. We think there was ample evidence of 
waiver of preliminary proof, admitting that no such proofs were 
furnished, and the refusal by the court of the defendant’s first 
point was entirely right. The case was properly submitted to the 
jury. 

Judgment affirmed. 





1882. ] Pickersgill vs. Iycoming Fire Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 
Error to the Court of Common Pleas, of Lycoming County. 


PICKERSGILL ) 


US. 
LYCOMING FIRE INS. CO.* 


The appointment of a receiver does not dissolve an attachment served upon 
the corporation as garnishee. 


The plaintiff held a judgment note of Myers, upon which he issued an at- 
tachment execution, making the Lycoming Fire Insurance Company 
garnishee, who pleaded nulla bona. Shortly afterwards the Lycoming Fire 
Insurance Company dissolved, and a receiver was appointed (Acts of As- 
sembly of April 4th, 1873, P. D. 1794, and May 1, 1°76, P. D. 2026), upon 
whose motion the attachment was dissolved : 


Held, to be error. Under the 49th section, Act of May Ist, 1876, the receiver 
is given power to close up all the unsettled business of the dissolved com- 
pany, and especially the power to prosecute and defend all suits. Suits 
pending in which the corporation is garnishee may be prosecuted to judg- 
ment after the substitution of the receiver as a party. 


A. D. Hower, Ese., for Plaintiff in Error. 
H. W. Watson, J. J. Merzazer and H. C. McCormick, Esgs., fur 
Defendant in Error. 


; Gorpon, J. 
As against the Lycoming Fire Insurance Company, the effect of 
Pickersgill’s attachment was to substitute him to the rights of Myers. 
If, at the time of the service of that writ, the company was indebted 
to Myers, by force of the operation of the attachment act that debt 
was transferred to the plaintiff. Thus Pickersgill stood in the place 
of Myers; he had the undoubted right to come in upon the fund in 


* Decision rendered March 13, 1882. From Legal Intelligencer. 
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the receiver’s hands for any distribution that might fall to the account 
of Myers. But if he took the place of his debtor, he had a right to 
have, by some means, a legal settlement and liquidation of the 
debtor’s claim against the garnishee. 

All this is too obvious and plain for discussion. But the court 
has stepped in and dissolved the attachment, and this, not because 
of any defect in the proceedings, or any want of right in the plaint- 
iff, but because since the date of the issuing of the writ, the gar- 
nishee has been dissolved, and its effects put into the hands of a re- 
ceiver. The result of this action has been, not only to bar the 
plaintiff's right to pursue the company, but also to defeat his right 
of substitution to the place of his debtor. The dissolution of the 
company, if the doctrine of the court be sound, has had the effect to 
re-transfer to Myers that which the statute had previously transferred 
to his creditor, Pickersgill, and he now finds himself re-possessed of 
that of which he had been legally dispossessed. It must be obvious 
that in this there must be something wrong. Shall the dissolution 
of the insurance company so operate as to exempt the property of 
Myers from seizure for the payment of his debts? or shall the 
plaintiff thus be stripped of his lawful lien upon his debtor’s proper- 
ty? We cannot agree thus to construe the law. 

But, it is said, this corporation, as a legal entity, was utterly and 
forever extinguished by the decree of its dissolution. This is no 
doubt true. Dean’s Appeal, 39 Legal Intell., 81. And had the Leg- 
islature made no provision for an emergency of this kind, the 
plaintiff's case would be hopeless, as would be the case of every 
other creditor. But this difficulty is met by the 49th section of the 
Act of May Ist, 1876, which creates for the dissolved corporation a 
representative fully competent to take its place. By the section 
cited it is provided that the receiver to be appointed by the court 
shall have power “to prosecute and defend suits in the name of the 
corporation, or otherwise, and to do all other acts which might be 
done by such corporation, if in being, that are necessary for the 
final settlement of the corporation.” It thus certainly appears that 
the receiver is clothed with ample power to close up all the unset- 
tled business of the defunct company, and especially has he the 
power to prosecute and defend suits. 

We cannot see, therefore, upon what principle the plaintiff was 
turned out of court. He hada suit pending against the company ; 
the claim he represented was unsettled, and both suit and claim 
were covered by the provisions of the statute. We think, then, that 





1882. ] Cannon¥vs. Home Ins. Co. 741 


it conclusively follows that there was nothing in the way of the sub- 
stitution of the receiver and prosecution of the suit to judgment. 

The order dissolving the attachment is now reversed and set aside, 
and it is ordered that the records in this case be remitted to the 
court below for further proceedings. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court Waupaca County. 


CANNON 
US. 


HOME INS. CO., or New Yorx.* 


The facts alleged in the complaint herein are held to show an original under- 
taking by defendant in the nature of a contract of reinsurance, and not 
merely a contract of guaranty. 


The admission of improper evidence to establish fact not controverted, is no 
ground for reversal. 


Quere whether, in an action on an insurance policy, a breach by the assured of 
a condition relative to additional insurance can be shown as a defense un- 
less specially alleged in the answer. 

Where there has been a breach of a condition in an insurance policy, and the 
insurer, with full knowledge thereof, and without denying its liability on 
that ground, requires the assured to furnish, and he does furnish, at some 
trouble and expense, proof of a loss under the policy (whether first or 
additional proofs), such breach cannot be set up as a defense to an action 
on the policy. 

The assured having furnished imperfect proofs of loss, and his ‘attorneys 
having inquired of the insurer what its position was in relation to the claim, 
the latter, without referring in any manner to any breach of the conditions 
of the policy, answered that if the assured had a fair and legal claim he 
‘*should make out such proofs as the policy requires and send here, and on 
receipt of the same ’’ the claim should be investigated, and the attorneys 
should be promptly advised of the insurer’s views. 

Held, a waiver of any breach of the conditions of the policy then known to the 
insurer. 


* Opinion filed December 13, 1881. Syllabus by State Reporter. 
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Barnes & Goopianp, for Respondent. 
Fincues, Lynne & Miter, for Appellant. 


Cots, C. J. 

One or two preliminary questions must be noticed before we come 
to the real defense in this case. It is objected that the court below 
erred in admitting evidence under the complaint. The specific ob- 
jection is that the complaint shows on its face that the contract sued 
on is one of guaranty ; and it does not appear that the defendant 
was authorized, under its charter, to make such a contract. The 
facts stated show clearly an original undertaking on the part of the 
defendant ; or, in other words, sets forth a contract of reinsurance. 
About this, it seems to us, there can be no doubt. But it is further 
objected that it is not alleged that proofs of loss were duly and time- 
ly served upon the defendant. A reference to the complaint will 
show that this point is untenable. Again, it is insisted that the court 
erred in allowing the plaintiff to testify, against objection, as to the 
statements or declarations made to him by Pope, the local agent of 
the defendant. These statements were made by the agent before 
the loss, and were, in substance, that the defendant company had 
assumed the risks, in this State, of the Roger Williams Insurance 
Company (of which the plaintiff's was one)’; that the defendant 
company was sound, and plaintitf’s insurance was all right and would 
be renewed when it expired, should the plaintiff so desire. The ob- 
ject of this testimony was doubtless to show that the defendant had 
assured the risks of the Roger Williams Company, and was therefore 
liable to the plaintiff on his policy issued by that company. But the 
testimony was entirely harmless, in view of the fact that the defend- 
ant company, by its agents, always admitted that it had assumec the 
risks of the Roger Williams Company, and was liable for all legal 
claims under policies issued by that company. That was really not 
a controverted$fact in the case. 

The real defense to the action was that the plaintiff had obtained 
a subsequent insurance without the consent of the Roger Williams 
Company, in violation of an express condition in that policy ; conse- 
quently that policy was avoided, and the defendant was not liable for 
the loss upon it. But it is claimed by the plaintiff's counsel that this 
question is not in the case, because, as he insists, no such ground of 
defense was set up in the answer, as it should have been, to render it 
available. It is certainly true that the answer does not rely upon a 
breach of the conditions relative to subsequent insurance ; and it is 
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very questionable whether that defense was open to it. Redman vs. 
A&tna Ins. Co. 49 Wis., 431. This was a special defense, and, we are 
inclined to think, should have been distinctly set up in the answer in 
order to allow evidence of it. But, without expressly deciding the 
point, we pass to a consideration of the question whether the defend- 
ant was in a position to take advantage of the breach in regard to 
subsequent insurance and insist upon a forfeiture on that ground. 
The insured property was destroyed on the twenty-cighth of October, 
1879. The witness Hall testified that he was the State adjuster of 
the defendant when he visited New London, where the insured prop- 
erty was situated, on the thirteenth of February, 1880. He says : 
“T saw the plaintiff and had a conversation with him at that time. 
I had knowledge that Cannon had additional insurance on the prop- 
erty in the Phenix Insurance Company, of Brooklyn. I ascertained 
that fact at the time, by seeing the policy. Iam not quite certain 
whether I had been informed of it by correspondence or not. I as- 
certained it then, at all events, if not before. I examined that policy 
and the policy of the Roger Williams, and I reported the fact to Mr. 
Durand of the additional insurance. I made that report to him with- 
in two or three days after I saw the policy.” 

So it will be seen that the defendant had full knowledge of the 
subsequent insurance in February, 1880. On the fifth of April fol- 
lowing, Barnes & Goodland, as attorneys of the plaintiff, addressed 
a letter to Ducat-& Lyon, managers of the defendant at Chicago, 
saying their client had put in their hands for collection a claim aris- 
ing out of policy No. 6,117, issued by the Roger Williams Insurance 
Company, which it seemed was reinsured in the Home Company. 
They say: “ Before taking any steps, we desire to know what the 
position of your company is in relation to the claim, and will add, if 
possible, we prefer to settle the same without litigation.” To this 
communication, Mr. Durand, the general adjuster of the defendant 
for the Western department, replied on the 10th, saying : “ We do 
not understand what J. H. Cannon bases his claim against us or the 
Roger Williams Insurance Company on, as we have never received 
any proofs of loss ; neither has the Roger Williams Insurance Com- 
pany. Now, if Mr. Cannon has a fair and legal claim for loss under 
the Roger Williams Insurance Company policy No. 6,117, he should 
make out such proofs as the policy requires, and send same here ; 
and, on receipt of same, the claim shall be investigated at once, and 
you shall be promptly advised of our views of same. If any question 
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shall then arise touching the same, we think you and we can adjust 
it without anybody’s interference.” 

Thereupon the plaintiff proceeded and made out proofs of loss at 
an expense of $25, paid his attorneys, besides loss of time and some 
personal expense incurred in traveling, and sent them to Mr. Durand 
on the twenty-ninth of April. On the third of May, Mr. Durand, in 
a letter to Barnes & Goodland, acknowledged the receipt of proofs 
of loss, and says: “It appears that Mr. Cannon obtained a subse- 
quent policy inthe Phenix Insurance Company on the same property 
without the consent of the Roger Williams Insurance Company, in 
violation of an express condition in their policy, and which rendered 
the same void. There are, however, two items in the Roger Williams 
policy, that may not have been covered by the Phenix policy, which 
we will pay by way of compromise, though not liable for them.” 
Then follows quite a lengthy correspondence (which was put in evi- 
dence) between Messrs. Barnes & Goodland on the one side, and Mr. 
Durand and the firm of Finches, Lynde & Miller on the other, as to 
the liability of the defendant for the loss. The plaintiff’s attorney 
insisted in the correspondence, as they now insist, that the defendant 
was liable, because, with full knowledge of the additional insurance, 
it elected to treat the policy as still in force—as it was claimed it did 
by the letter of Mr. Durand, of April 10th—and thereby had waived 
the breach of the condition in that regard. The proposition upon 
which counsel rely is this: that a party cannot occupy inconsistent 
grounds or positi s; that one who relies upon the forfeiture of a 
ecntract cannot, at the same time, treat the contract as an existing, 
valid one, nor call upon the other party to the contract to do any- 
thing required by it. Or, to apply the propostion to the precise 
‘acts in the case, that as the defendant,in its correspondence with the 
attorneys of the plaintiff, after full knowledge of the forfeiture, saw 
tit to call for additional proofs of loss, recognizing by this act the 
continued validity of the policy, it could not, after the plaintiff had 
gone to the expense and trouble of furnishing these proofs, change 
its ground and claim that the policy was no longer in force. 

We think this position is sound in law and amply sustained by 
the doctrine of the adjudged cases. The cases of Webster vs. 
Phoenix Ins. Co., 36 Wis., 67 ; N. W. M. L. Ins. Co. vs. Germania F. 
Ins. Co., 40 Wis., 446 ; Gans vs. St. Paul F. & M. Ins. Co., 43 Wis., 
108, directly affirm that principle. It is deemed unnecessary to at- 
tempt, by argument, to fortify the doctrine of these cases. We think 
they rest upon impregnable grounds, and are consistent with reason 
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and sound principle. They certainly settle the rule of law for this 
State. Nor is the doctrine affirmed in them peculiar to this court. 
In arecent case decided by the Court of Appeals of New York, the 
law is stated in substantially the same language as that used above : 
“When there has been a breach of the condition contained in an in- 
surance policy, the insurance company may or may not take advan- 
tage of such breach and claim a forfeiture. It may, consulting its 
own interests, choose to waive the forfeiture ; and this it may do by 
express language to that effect, or by acts from which an intention to 
waive may be inferred, or from which a waiver follows as a legal re- 
sult. A waiver cannot be inferred from its mere silence. It is not 
obliged to do or say anything to make the forfeiture effectual. It 
may wait until claim is made under the policy, and then, in denial 
thereof, or in defense of a suit commenced therefor, allege the for- 
feiture. But it may be asserted broadly that if, in any negotiations 
or transactions with the insured, after knowledge of the forfeiture, it 
recognizes the continued validity of the policy, or does acts based 
thereon, or requires the insured by virtue thereof to do some act or 
incur some trouble or expense, the forfeiture is, as matter of law, 
waived ; and it is now settled in this case, after some difference of 
opinion, that such a waiver need not be based upon any new agree- 
ment or an estoppel.” Titus vs. Glens Falls Ins. Co., 81 N. Y., 410- 
419; Penn. Ins. Co. vs. Kittle, 39 Mich., 51, approves apparently of 
the Gans Case, and lays down the same rule of law as to the effect of 
waiver of a forfeiture. But the learned counsel for the defendant 
refers to Fitzpatrick vs. Hawkeye Ins. Co., 53 Iowa, 335, [S. C., 5 N 
W. Rep., 151,] and Phoenix Ins. Co. vs. Stevenson, 8 Ins. Law Journal, 
922, as laying down a different or the correct rule on this subject. In 
the Iowa case the insured property had become vacant, and there was 
a condition in the policy to the effect that the company should not be 
liable for any loss which occurred during the time the building was 
vacant. The policy also provided that the proofs of loss should state 
the facts in regard to the occupancy. The court holds that the com- 
pany, in demanding proofs of loss, as disclosed in the evidence, did 
not waive the forfeiture, because it “did not have full notice of the 
time during which the building had been undccupied, and the cir- 
cumstances attending the vacancy of the house. Notice of these 
things was imparted by the proof of loss.” The court distinguished , 
therefore, that case from the Webster case and the N. W. Mut. Life 
case, decided by this court. It is quite clear that there is no neces- 
sary confiict between the doctrine of the Iowa court and of this. 
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Much of the reasoning in the Kentucky case is quite irreconcilable 
with our decisions. But the court, in the opinion, lays down the 
proposition that if the insured is misled to his prejudice by a reason- 
able and justifiable reliance upon the acts and conduct of the insurer, 
that he will not insist upon the breach of condition ; tkat then the 
waiver of estoppel attaches, whether it was so intended by the in- 
surer or not; and that in general, to work an estoppel, the party 
against whom it is attempted to be used must be in possession of all 
the facts, and the party attempting to plead it must have relied upon 
the representation or conduct of the party against whom the plea is 
interposed, and must thereby have been misled to his injury. No ob- 
jection can be taken to the law as thus stated. 

But we have serious doubts as to whether the facts, as we under- 
stand them, did not fully bring the case within the proposition of 
law laid down ; for the company knew of the additional insurance 
when the general agent wrote the letter of February 12, 1878. In 
that letter the local agent was directed to inform the insured that if 
he had any claim against the company under his policy such claim 
must be made in accordance with its conditions. Thereupon the in- 
sured made additional proofs of loss. The court say, as the insured, 
when he made his first abortive effort at proof of his claim, was fully 
aware that by taking other insurance he had forfeited his policy, it 
was difficult to conceive how he could have inferred from the contents 
of the letter that the company intended to waive any substantial or 
technical defense it might have. But it seems to us the company, if 
it intended to take advantage of the breach, should have said to the 
insured, in so many words, that it would insist upon the forfeiture of 
the policy in consequence of the subsequent insurance. There would 
then have been no kind of doubt as to its position in the matter. 
Fair, frank dealing required the company to say this, if it said any- 
thing upon the subject. Of course the policy was voidable at the 
election of the company. “And an insurance company cannot sleep 
upon its intention to avoid the policy to the prejudice of the insured. 
The forfeiture may he waived by the laches of the insurance company 
misleading persons interested in the policy to their prejudice.’ 
Ryan, C. J., in Appleton Ins. Co. vs. British A. Ass. Co., 46 Wis., 33. 

The Kentucky court refer to both the Webster and Gans cases, 
without expressly dissenting from the decision in either, but with- 
holding approval from the reasoning in the latter case ; and, with all 
our respect for the great intelligence and ability of that court, we 
must withhold our assent to what is said in the Stevenson case upon 
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this point of waiver. It seems to be in conflict with the rule as set- 
tled by this court, which we deem sound, and by which we shall 
abide. 

Some comment is made by defendant’s counsel upon Mr. Durand’s 
letter of April 10th. He claims that it does not amount to a recog- 
nition of the existing validity of the Roger Williams policy. We 
place a different construction upon the letter, and think it does 
amount to an unqualified recognition of the validity of that policy- 
If it does not, it would be difficult to conceive what language could 
be used which should express that meaning. If the company in- 
tended to take advantage of the forfeiture, why did not Mr. Durand 
say so, instead of saying what he did? He isa very intelligent in- 
surance agent, of large experience in those matters, and fully posted 
on insurance law. He well understands the use of language, and can 
state a point as clearly as any one, as the correspondence put in evi- 
dence proves. Why, then, did he not say, in answer to the first let- 
ter of Barnes & Goodland, that the Roger Williams policy was for- 
feited, because the plaintiff had obtained additional insurance upon 
the property without the consent of that company, and that the de- 
fendant would insist upon the breach of condition in that regard ? 
Then there surely would be no claim to “be investigated,” had the 
defendant put itself on this distinct ground. But the plaintiff was 
informed that he must make out such proofs of loss as the policy re- 
quired, and send the same to him. 

It is true, Mr. Durand does not promise that the company will pay 
the claim, if, on investigation, he finds no other defense. to it; but 
this is fairly implied from the language of the letter. Certainly no 
breach is mentioned, no forfeiture insisted upon. And the plaintiff 
proceeded and made out proofs of loss, according to the invitation, 
suggestion, or hint contained in the letter. Why is not the defend- 
ant estopped from claiming the forfeiture under the circumstances ? 
“ An estoppel arises where the insurer, having knowledge of the facts 
to which he has a right to take exceptions, or which would constitute 
a defense against any claim under the policy, if he chose to avail him- 
self of them,.so bears himself thereafter, in relation to the contract, 
as fairly to lead the assured to believe that the insurer still recog- 
nizes the policy to be in force, and to constitute for him a valid pro- 
tection. Under such circumstances the courts refuse to allow the in- 
surer to take an unfair advantage of the acts, declarations, or omis- 
sions of the insured to his prejudice.” May, Ins., § 507. The facts 
of this case bring it fully within that principle ; for certainly the . 
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plaintiff must have been misled to his prejudice by the acts and con- 
duct of the defendant in treating the policy as still in force. Such 
being the case, the waiver or estoppel attaches. 

The same learned counsel attempts to draw a distinction between 
the case where the insurer calls for “ first proofs ” of loss and “ addi- 
tional proofs.” The former, he says, the insured is bound to furnish 
under his contract before he can have a cause of action under his 
policy. He insists that asin this case it was the “first proofs” 
which were required to be furnished, the waiver or estoppel does not 
apply. We shall not stop to inquire whether the proofs called for 
were “first proofs” or “additional proofs.” Were it material, in 
our view, we should have no hesitation in holding that they certainly 
were not the first proofs of loss, for the plaintiff testified that he 
sent those to the Roger Williams Company in November. But we 
think there is no good reason for making the distinction between a 
case calling for first proofs and one calling for additional proofs. 
The question is, was the insured, in relying upon the acts or conduct 
of the insurer, treating the contract as still in force, misled to his in« 
jury or prejudice? Upon the whole record we think the judgment is 
correct. and must be affirmed. 





Farmers’ Ins. Co. vs. Butler. 


SUPREME COURT OF OHIO. 
Error to the District Court of Holmes County. 


FARMERS’ INS. CO, 


VS. 


JOSEPH R. BUTLER.* ) 


A policy of insurance for $800 on a certain dwelling house, which sum does 
not exceed two thirds of the value of the house, as appears from the appli- 
cation that was made a part of the policy, which also contains a stipula- 
tion that the company will pay tothe assured ‘ all loss or damage” notex- 
ceeding the sum assured, within ninety days after due notice and ‘ proofs’’ 
of such loss or damage, is an open and not a valued policy. 


The original action was brought by Joseph R. Butler against the 
Farmers’ Insurance Company in the Court of Common Pleas of 
Holmes County, on a policy of insurance, wherein it was stipulated, 
among other things, as follows: ‘“'The Farmers’ Insurance Com- 
pany by this policy of insurance, and in consideration of a cash pre- 
mium of twelve dollars received of J. R. Butler, do hereby insure 
unto the said J. R. Butler, the sum of twelve hundred dollars, on 
the following property, situated in Killbuck Township, Holmes 
County, Ohio, and more particularly described in application and 
survey, No. 11,974, which is hereby made a part of this policy, to wit: 
On dwelling-house, $800. Barn $400. And said Farmers’ Insurance 
Company hereby agrees to make good unto the said assured, his heirs, 
executors, administrators or assigns, all such loss or damage, not ex- 
ceeding in amount the several sums insured, as shall happen by fire 
or lightning to any of the aforesaid property, from the 28th day of 
March, one thousand eight hundred and seventy-three, at twelve 
o’clock at noon, to the 28th day of March, one thousand eight hun- 

* Decision reudered May 9, 1882. 
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dred and seventy-eight, at twelve o’clock, at noon, and to be paid 
ninety days after notice and proofs of the same shall have been 
made by the assured and received at this office, with the terms and 
provisions of this policy.” 

The application thus made a part of the policy contained among 
other things, the following representations :— 

‘The above description and diagram contains a full and accurate 
description of the buildings and property insured, and the insurance 
on the buildings does not exceed two thirds their cash value. J. R. 
Butler.” 

During the life of the policy the dwelling-house insured was 
totally destroyed by fire. The petition prayed for a judgment for 
$800, the full amount of insurance on the dwelling-house. 

The answer denied that the dwelling-house destroyed was of the 
value of $800. 

During the trial in the Court of Common Pleas, the following bill 
of exceptions was filed :— 

“ Be it remembered that at the time of the above cause, the de- 
fendant, to maintain the issue on his part, offered evidence tending 
to show, that the dwelling-house mentioned in plaintiff's petition was 
not worth, at the time the same burned, more than the sum of four 
hundred dollars, and that the plaintiff was not damaged by the burn- 
ing of the same more than the said sum of four hundred dollars, and 
that to said evidence the plaintiff, by his attorneys, objected, which 
objections the court sustained, to which ruling and decision the de- 
fendant excepted, and now comes in open court with this, her bill of 
exceptions, and prays that the same may be allowed, signed and 
sealed, and ordered to be made a part of the record in this case, 
which is accordingly done.” 

Trial to the court, judgment for plaintiff for $800, and $34.80 in- 
terest, and also for costs. 

On proceedings in error in the District Court, it was assigned for 
error that the Court of Common Pleas erred in excluding evidence 
as set forth in the bill of exceptions ; but the District Court affirmed 
the judgment below. This proceeding is now presented to reverse 
the judgment of the District and Common Pleas Courts. 


Critcs¥ieLp and Granam, for Plaintiff. 

Unless the company manifestly intended to value the risk and the 
loss, the policy is an open and not a valued one, and the measure of 
damages is the value of the property at the time destroyed. 
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Wood on Ins., 92-3, § 41 ; Flanders on Ins., 77; Laurent vs. The 
Chatham Ins. Co., 1 Hall (N.Y.), 41 ; Sedgwick on Meas. of Damages, 
sixth ed., 306 ; Parsons on Con. sixth ed., 2d Vol., 453; Greenleaf 
on Ey. thirteenth ed. 2d Vol., 367, § 407 ; Noble vs. North Am. Ins. 
Co., 1 Sandf., 551 ; 1 Duer on Ins., 94, §§ 4, 8, 9,10; Wallace et al., vs. 
Ins. Co., 4 La., 268 ; Cox vs. Autna Ins. Co., 29 Ind., 586 ; Phillips 
on Ins., 1213; Lycoming Ins. Co. vs. Mitchell, 48 Penn. St., 367, 
3 Rich, 331. 

Neither the rate of premium for the sum insured determines the 
measure of damages. In the absence of an express agreement it is 
the actual loss sustained ; when the value of the property is fixed by 
the parties the insured is entitled to recover such a portion of the 
valuation as the insurer has agreed to pay. 

Cox vs. Charleston Ins. Co.; Wallace vs. Ins. Co., 4 La. 289; 
Wood on Ins., 97, § 42. 

Valuation is seldom made in fire policies, and when made is usually 
by the use of the words “valued at.” 

Parsons on Con. sixth ed., 453; Phillips on Ins., 1211; Hughes on 
Ins., 310 ; Sedgwick on Meas. of Damages, sixth ed., 306 ; 4 Louis, 
288 ; Brinley vs. Ins. Co., 11 Met., 195 ; 9 Met., 205; Phillips on 
Ins., 1178-9 ; Wallace et al., vs. Ins. Co., 4 La., 289 ; Wood on Ins., 
93, § 41; Hughes on Ins., 310; Wellandon vs. West. Ins. Co., 9 
La., 23. 

If the policy contained a reference to the value stated by defend- 
ant, in his application in such a way as to show that the company 
adopted the valuation as true, the policy in the absence of any stip- 
ulations to the contrary, would be a valued one. 

Nichols et al., vs. Fayette Mut. F. Ins. Co., 1 Allen, 63 ; Fuller vs. 
Boston Ins. Co., 4 Met., 206. 

But the mere reference to the application as a part of the policy, 
cannot be construed as the agreement of the company, to be bound 
by the defendant’s statement as to the value. 

Nichols vs. Fayette Mut. Ins. Co., 1 Allen, 63 ; Phoenix Ins. Co. vs. 
McClean, 100 Mass., 475, distinguished. Sedgwick on Meas. of Dam. 
sixth ed., 306 ; Parsons on Con., sixth ed. 2d., 453. 

Where the charters and by-laws of mutual companies become part 
of the policies, and the companies are forbidden to insure for more 
than a certain proportion of the value of the buildings, valuations 
will be held binding on both parties. Parsons on Contracts, 2d Vol. 
sixth ed., 455; Phillips vs. Merrimac Mut. Ins. Co., 10 Cush., 350 ; 
Bordan vs. Hingham Mut. Ins. Co., 523; Haywood vs. N. E. Mut. 
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Ins. Co., 10 Cush., 444; Fuller vs. Boston Ins. Co.,4 Met., 206 ; 
Holmes vs. Charleston Ins. Co., 10 Met., 211. 

In all other cases it must appear clearly in the policy that the in- 
surer intends to value both the risk and the loss.’ 


SrittweLt and Hoaatanp, for Defendant. 


When the application is referred to as forming a part of the con- 
tract, the statements therein contained are held to have the force 
and effect of warranties. May on Insurance, Sec. 159, p. 164; Nichols 
vs. Fairfield Mut. Ins. Co., 1 Allen, 63, and other authorities cited in 
Note 1, Wood on Ins., 102, Sec. 43. 

Where the language of reference is ambiguous, and does not 
clearly intend to make the application a part of the policy, the doubt 
will be construed against the company. May on Insurance, par. 160, 
p. 165. 

In this case the application is made a part of the policy, by the 
following language: “And more particularly described in applica- 
tion and survey No. 11,974, which is hereby made a part of this pol- 
icy, to wit: On dwelling-house, $800.” 

fhe building insured has been totally destroyed by fire. The 
amount insured on the dwelling-house is $800. The application 
states that does not exceed two thirds its actual cash value. The 
valuation thus agreed upon by the parties is conclusive, in the ab- 
sence of fraud. Luce vs. Dorchester Mutual Fire Insurance Co., 105 
Mass., 297 and 396; 7 Ohio Rep., pt. 1, page 284; the Portsmouth 
Insurance Co. vs. John Brazee, 16 Ohio Rep., page 81; Wood on 
Ins. 98, Sec. 41, V note 4; Fuller vs. Burton Ins. Co., 4 Metc., 206, 
authorities cited. Also Note 1, Wood on Ins., p. 103 and text same 
page, Shaw, J. 

A policy having this clause, the amount insured being not more 
than two thirds the value of said property, as appears by the appli- 
cation of the said insured, is a valued policy. May on Insurance, 
par. 31, page 29; Phoenix Insurance Co. vs. McLoon, 100 Mass., 475. 

This policy does not limit the value of the property at the time 
of loss. If it did, no doubt such a provision would be controlling. 
May on Insurance, par. 31, pages 29-30; Distinguishing Wallace vs. 
Ins. Co., 4 La., 239. : 


MclIxvarng, J. 
Whether the policy of insurance in this suit is valued or open, is 
the sole question in this case. 
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A policy of insurance is essentially a contract for indemnity in case 
of loss. Wager policies are contrary to public policy. The insured 
must have an interest in the subject of the insurance—an interest in 
its preservation. In case of loss his contract rightfully entitles him 
to compensation—nothing more. The reason upon which this prin- 
ciple rests is the prevention of fraud and crime, by removing all in- 
ducement and temptation to commit them, which would naturally 
arise from the great disparity between the consideration paid and 
the indemnity received by the insured. This disparity, however, does 
not amount to inadequacy or even a suspicion of fraud ; because of 
the supposed remoteness of the contingency of loss ; nevertheless, 
its existence requires the utmost good faith on the part of the in- 
sured. , 

While these considerations do not in the least exempt the insurer 
from liability on his contract, they do show that, in the absence of a 
contract to the contrary, the amount of recovery on a policy of in- 
surance should be limited to the actual loss sustained by the as- 
sured on account of the risk against which the policy was taken. 
In other words, a policy of insurance must be regarded as an open 
one, unless it appears to have been the intention of the parties to 
the policy, upon a fair and reasonable construction of its terms, to 
value the loss and thereby fix, by contract, the amount of recovery. 

Mr. Wood in his treatise on Fire Insurance, Section 41, says : 
“Valued policies are those in which both the property insured and 
the loss are valued, and which bind the insurer to pay the whole sum 
insured, in case of total loss. 

They may be said to be policies in which the insurer himself, at 
the time of making the policy, assesses the damages in case of total 
loss, unless fraud, inducing an over-valuation on the part of the as- 
sured is established,” and further along in the same section, he says: 
“Tf there is anything in the policy that clearly indicates an intention 
on the part of the insurer to value the risk and the loss, in whatever 
words expressed, the policy is valued, otherwise it is open.” Again, 
“No particular form of expression is necessary; the intention of 
the parties, gathered from the whole instrument, must determine 
the matter.” Fuller vs. Boston Ins. Co., 18 Pick., 523. 

It has been decided that a policy of a company whose charter limit- 
ed its liability to a certain proportion of the actual value of the 
property insured, which refers to the value of the property as stated 
in the application of the insured, is a valued policy, 10 Cush., 151. 

Other cases go so far as to hold, generally, that a policy which re- 
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fers to the valuation of the property as it appears in the application, 
which is made a part of the policy, is a valued one. 1 Allen, 63, 
100 Mass., 475. 

Without expressing an opinion as to the soundness of such con- 
struction where nothing further appears in the policy, we are sat- 
isfied that the policy before us, which contains the further stipula- 
tion, that “said Farmers’ Insurance Company hereby agrees to make 
good unto the said assured, his heirs, executors, administrators or 
assigns, all such loss or damage, not exceeding in amount the several 
sums insured, as shall happen by fire or lightning to any of the afore- 
said property from the 28th day of March, 1873, at twelve o’clock at 
noon, to the 28th day of March, 1878, at twelve o’clock at noon, and 
to be paid ninety days after due notice and proofs of the same shail 
have been made by the assured and received at this office, with the 
terms and provisions of this policy,” shows that it was not intended 
by the insurer to make the sum insured the increase or value of the 
damages, although the loss might be total. Proofs of loss or dam- 
age here required as a condition precedent to the payment, refer to 
cases of total as well as partial losses. The amount of liability on 
the policy was thus left open to inquiry, limited, however, by the 
amount of insurance named in the policy. 

The Court of Common Pleas, therefore erred in rejecting testi- 
mony offered by the defendant below as to the amount of actual loss. 
And the District Court erred in affirming the judgment of the Com- 
mon Pleas. 

Judgments reversed and cause remanded. 
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SUPREME COURT OF INDIANA. 
Appeal from the Marion Circuit Court. 


MASONIC MUTUAL BENEFIT SOCIETY OF | 
INDIANA 


VS. 


ANNA M. BECK.* 


Conditions in policies rendering them void in case of breach for the benefit of 
the insurer, are to be construed simply as voidable at the election of the 
insurer, not as absolutely void. 

A distinct act of affirmance of the contract, made after the breach by the in- 
surer with knowledge of the facts, such as demand and acceptance of pre- 
miums or assessments, is a waiver of the breach, and such waiver may oc- 
cur after the death of insured. 


Misrepresentations of assured in his application regarding his health or habits 
which amount to a forfeiture, are waived by the demand and acceptance of 
assessments, though made after death. 

Where depositions offered were suppressed and no exceptions were saved to the 
rulings, they cannot be read at a subsequent term if containing anything 
objectionable. 

Information acquired by the physician, through his attendance of the patient, 
is confidential, and not admissible in evidence without the patient’s consent 
under the Indiana statute, though not confidentially communicated by the 
patient. 

The mention of the family physician in the application is not an implied con- 
sent to such disclosure. 


Judgment affirmed. 


Avpricn & Barrert, Baxer, Horpv & Henpricss, for Appellee. 


The ruling upon the demurrer to the first paragraph of the reply, 
is the first error assigned by appellant. This paragraph is as fol- 
lows :— 

“The plaintiff, Anna M. Beck for reply to the defendant’s answer 


* Decision rendered December 19, 1881. 





756 Report of Decisions. [ Oct., 


herein says, that the defendant ought not to be permitted or re- 
ceived to plead the said plea, by her herein pleaded to the plaintiff's 
complaint in this cause, or to say that at the time of the execution of 
the said contract of insurance, in said complaint set forth, there 
were divers breaches of said warranty in said application contained, 
and that by reason of untrue statements in said application for insur- 
ance, and the medical examiner’s certificate referred to in said an- 
swer, the said contract of insurance was avoided; because the 
plaintiff says, that since the death of said Francis J. Beck, to whom 
the certificate sued on was issued, the said defendant company, with 
full knowledge and notice of the matters, all and singular, set out in 
her answer herein, treated the said certificate or policy, as a valid 
and subsisting one and made assessments on the same, all of which 
were paid, and for which payments this plaintiff now holds the re- 
ceipts of the said company signed by the secretary thereof. And 
the plaintiff avers that by reason of such assessments, so made as 
aforesaid, she has paid to said company for six deaths occurring prior 
to the death of the said Francis J. Beck, and for four deaths occur- 
ring subsequent to the same, amounting in the aggregate to eleven 
dollars and fifty cents, all of which the said defendant demanded and 
received, as aforesaid, and still retains, and by which this plaintiff 
was induced to believe, and did believe, that the said defendant 
company recognized the policy or certificate asa valid and subsisting 
one. All of which this plaintiff is ready and willing to verify. 

Wherefore this plaintiff now demands judgment, if the said de- 
fendant shall be permitted, etc.” 

The position taken by counsel for appellant is that Mr. Beck was 
not a member of the defendant society by reason of the alleged 
false representations or warranties mentioned in her answer and 
consequently no waiver could take place. 

Our position is that he continued at all times a member of said 
society subject to the right on the part of the latter to rescind the 
contract at any time upon discovery of the alleged misrepresenta- 
tions, and equally subject to confirmation ; that although the policy 
by its terms provides that it shall be “void” on a breach of any of 
its conditions, its legal effect is simply to render it voidable at the 
election of the insurer, and that the insurer can waive the forfeiture 
and continue the policy in force ; or to state the proposition more 
broadly, in all contracts where stipulations avoiding the same are in- 
serted for the sole benefit of one of the parties, the word void is to 
be construed as though the contract read voidable ; and, as so able 
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counsel have ignored this distinction, we trust the court will pardon 
as if we discuss the same at some length. 

“In Armstrong vs. Turquand, 9 Irish, C. L., 32, will be found a 
full discussion of the meaning of the word “void” and the applica- 
tion of the doctrine of waiver to such contracts. The court, J. 
Curistian, says: “ Now, I believe I am correct in this, and it is very 
remarkable that amongst all the cases cited for the defendant at 
least during the argument which took place after I had the honor of 
a scat in ths court, the case having been argued before, not one 
was referred to (nor am I aware that any exists which is law at 
this day), in which the word void occurring in any private instru- 
ment, such as « deed or will, was held to bear that extreme sense 
which excludes the possibility of confirmation after the act of avoid- 
ance.” 3 Life & Acc. Ins. Rep., 350. 

Another leading case upon the construction of the words shall be 
void is that of Viele vs. Germania Ins. Co., 26 Ia., 1. 

The court says: The position of defendant’s counsel, which is 
supported by several authorities, is to the effect that upon a breach 
of the condition of the policy by the assured, which would defeat re- 
covery thereon, it becomes absolutely void, as it were, dead, and 
that nothing short of a new creation could impart vitality to it. 
The doctrine is certainly unsound when applied to other contracts, 
for on the contrary, after default in the conditions by one party, the 
other may waive the forfeiture, and treat the instrument of binding 
force upon himself. No reason can be given for exempting policies 
of insurance from the operation of this rule.” (Citing a large num- 
ber of authorities.) “As that provision was inserted for the sole 
benefit of the defendant, it was only voidable at their election, etc.” 

See also Bouton vs. American Mutual Life Ins. Co., 25 Conn., 542, 
and authorities there cited, which are said to be “so numerous, uni-~ 
form and explicit, and the reasons for it so fully and satisfactorily 
given in them, that we deem it sufficient only to refer to them.” 
“ Provisions for forfeiture are inserted for the benefit of the compa- 
nies and may be waived by them, and the courts will find a waiver 
upon slight evidence.” 

The same rule is announeed. Young vs. Mut. Life Ins. Co., C. C. 
Dis. California, 4 Life and Acc. Rep., 1. 

Justice Dillon applied the doctrine of waiver to a policy containing | 
the very words used in the policy in suit. Vide Garber vs. Globe 
Mut. Life Ins. Co., 6 Life Acc., 1221. “In Miner vs. Phoenix Ins. 
Co., 27 Wis., 693, this court held that the breach by the insured of a 
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condition in the policy, the effect of which by the terms of the policy 
was to render the same void, may be waived by the insurer. The 
logic of that case and of numerous others decided by the courts of 
this country is that upon a breach of such a condition the contract 
of insurance does not became absolutely void, but voidable only. 
That is to say, it becomes void at the election of the insurer and not 
otherwise.” Webster vs. Phoenix Ins. Co., 36 Wis., 67. 

The old cases opposed to this view are thoroughly examined and 
criticised in the case of Armstrong vs. Turquand, 9 Irish, C. L., 32, 
before cited. 

The more recent cases holding a contrary opinion are cited by 
counsel for appellant, viz.: Smith vs. Saratoga Mut. Ins. Co., 3 Hill, 
509 ; Philbrook vs. New England Mut. Ins. Co., 37 Me., 137, and a 
few Massachusetts cases. 

“The case in 3 Hill, 509, was in effect overruled by the subsequent 
decision in Clark vs. Jones, 1 Denio, 516, a case of a lease, in which 
Bronson, J., who delivered the opinion in Smith vs. Saratoga Mutual 
Ins. Co., expressly abandons the doctrine there laid down, admitting 
that the modern decisions are against it.” 26 Ia., 70. 

“The view taken in Smith vs. Saratoga Ins. Co., has accordingly 
been overruled by the subsequent course of decisions, and a renewal 
of the policy or the receipt of a premium with knowledge of a prior 
forfeiture held to ratify the contract, whether the terms of the condi- 
tions are that the policy shall be absolutely void on breach or merely 
voidable.” 2 American Leading Cases, 907, 5th Ed. 

And the rule applies also to cases where there has not been a full 
disclosure in the application as well as to subsequent breaches of the 
condition. Id., 912. 

The case of Philbrook vs. New England Mut. Ins. Co., 37 Me. 
173, is an ill-considered case and no authority. It laments the 
want of authority, saying that no cases in point had been cited by 
counsel, a fact neither creditable to the court nor the attorneys en- 
gaged in the cause. Moreover, itis in effect overruled by the sub- 
sequent decision in the case of North Berwick Co. vs. Ins. Co., 52 
Maine, 336. 

The Massachusetts cases are said “to fairly stand apart by them- 
selves and to breathe a spirit of sternness towards the insured, in 
marked contrast with the tone of decision of the English courts and 
still more so with that prevailing in the courts of the Western 
States.” 26 Ia., 74. 

The assessment or receipt of premiums after knowledge of the 
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misrepresentations or facts which would avoid the policy, constitutes 
a waiver or estoppel. 

It will be noted that the reply avers that the defendant with 
knowledge, etc., had collected for six deaths occurring prior to the 
death of Francis J. Beck, and for four deaths occurring subsequent 
thereto. The former could have been retained by the defendant 
from any amount due the beneficiaries, had she chosen to settle the 
loss, or the plaintiff might reasonably suppose that it was the inten- 
tion of the defendant to collect what was due from deaths and pay 
when due, %. e¢., at the expiration of sixty days. The position as- 
sumed by counsel for appellant, that any payments were voluntary 
and that there was no obligation to make them in view of these facts 
and the fact that the reply avers that they were demanded by the 
defendant has therefore no foundation in fact. 

“A party cannot occupy inconsistent positions, and when one has 
an election between inconsistent courses of action, he will be con- 
fined to that which he first adopts. Any decisive act of the party 
done with knowledge of his rights and of the facts, determines his 
election and works an estoppel. Bigelow on Estoppel, 578. 

“ And gross as upon the averments of this record must be taken to 
have been the fraud of the plaintiff in obtaining this policy, I cannot 
but think that we should be giving effect to a fraud by this com- 
pany far more monstrous, if, after they have full knowledge of the 
fraud that had been practiced upon them deliberately and for pecun- 
iary considerations overlooked it and affirmed the subsistence of the 
policy, we should suffer them now, after the consequences to the as- 
sured have become irreparable, to tell his representatives, his family 
and his creditors, that during all the time while they were putting 
money in their pockets, on the faith of the full validity of the policy, 
it was in reality utterly null and void.” Armstrong vs. Turquand, be- 
fore cited. 

The court characterizes the receipt of premiums after knowledge 
of facts avoiding the policy and then a refusal to pay “a fraud which 
would immeasurably transcend the original fraud, waived and con- 
doned for valuable consideration as that has been by the company.” 
Id. 

The case of Frost vs. Saratoga Mut. Ins. Co., 5 Den., 154, is very 
similar to the one at bar. The plaintiff had procured insurance on 
his buildings. In his application which was made a part of the con- 
tract he engaged that there was no building within ten rods of the 
store insured except those mentioned in the application. This was 
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untrue. The defendant maintained that the policy was void a) initio. 
The plaintiff by way of avoidance, proved that after loss the fact of 
the misrepresentation came to the knowledge of the defendant com- 
pany, and that after such knowledge and loss she had made assess- 
ments which he had paid. The court holds, (1) “ An insurance 
company by making an assessment on a premium note with knowl- 
edge of a misrepresentation made by the assured in his application, 
will be estopped to allege the fact in an action on the policy.” (2.) 
“Ifthe policy is void by reason of a false warranty, the premium 
notes will be void for want of consideration.” 

The case of Viall vs. German Mut. Ins. Co., 19 Barb., 440, was a 
case of the insurance of a mill described in the application as used 
for certain purposes with the usual conditions, if use changed. Loss 
occurred and company resisted payment of policy and proved that, 
very soon after the insurance was effected, a lathe was run in the 
basement which materially affected the risk. By way of avoidance, 
the plaintiff proved that on April Ist, 1851, the defendant company 
made an assessment of twenty-four dollars against him and received 
the money on the same on July 4th of that year ; that the fire oc- 
curred on the April 26th, prior to payment. The court says that 
the company had recognized the contract as a valid and subsisting 
one by an unequivocal act, and “they are estopped from going be- 
hind the act to insist that the contract was then void, even though 
they might have been ignorant of the circumstance which would 
have enabled them to avoid it.” They add that if the company had 
knowledge, there can be no doubt. 

The case of Tuttle vs. Robinson, 33 N. H., 104, is a case of a life 
insurance company making assessments for losses occurring subse- 
quent to the death of the party. The court says: “The insurance 
company having made assessments upon the premium note for losses 
occurring subsequent to the death of Thomas Tuttle were undoubt- 
edly estopped to deny the validity of the insurance after that event. 
They recognized the contract as subsisting by making assessments 
for losses for which, if the policy were vacated, the personal repre- 
sentatives were in no way liable as only members of the company 
were liable for their portion of the losses.” 

In 26 Ia., 9, will be found a full discussion of the subject of waiver. 
In that case benzine had been used in the building contrary to the 
conditions of the policy, containing stipulations that it should. be 
“void” in such an event. Knowledge by company was shown and 
the court holds that the doctrine of waiver can be applied although 
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not supported by a consideration, and that receipt of premiums af- 
ter forfeiture is a waiver. J. Brcx in his opinion, cites a large num- 
ber of authorities, and the case itself has been called “the most 
complete and comprehensive view to be found in the decisions of 
the courts, of the law of waiver of conditions, or of forfeiture by 
breach of conditions in policies of insurance.” Vide note following 
case in 26 Ia. 

In Gans vs. St. Paul Fire and Mar. Ins. Co., 43 Wis., 108, the lo- 
cal agents of the company had been notified a few days prior to the 
loss that the insured building was unoccupied ; but had failed to 
communicate the fact to their principal. Loss occurred and proofs 
were submitted. Additional proofs were required, subjecting the 
insured to an additional expense of five dollars. There was a de- 
fense to the policy on the ground that the premises were unoccu- 
pied. : 

Held, that notice to the local agent was notice to the principal. 

Also, that the company was estopped from asserting that the build- 
ing was unoccupied as a defense to the policy, because after notice 
to its agents, it had required additional proofs of loss and thus sub- 
jected the insured to further expense. 

So in Wisconsin, where a so-called benevolent mutual insurance 
company sought to escape the payment of a policy on the ground of 
forfeiture, and it was shown that after death it had received assess- 
ments with knowledge it was held : 

1. Waiver applies to mutual companies. 

2. Courts will more readily apply the doctrine to a benevolent in- 
stitution as such must have been the intention of the framers. 

3. That such receipt of assessments with knowledge, is a waiver of 
forfeiture. Erdmann vs. Mutual Ins. Co., 7 Cent. Law Jour., p. 216. 

We submit that the court below rightly overruled the demurrer to 
the reply under consideration. 

The second error assigned is based upon the action of the court in 
sustaining a motion to suppress certain depositions. The sustaining 
of this motion had the effect of striking out the depositions objected 
to; pleadings or evidence stricken out can only be brought into this 
court for review of the action of the court below by bill of excep- 
tions. Here, this is not done ; true, certain depositions of persons 
bearing the same or similar names were offered by the defendant at 
& subsequent term of said court on the trial of the cause and ex- 
cluded, to which ruling we shall refer later ; but it nowhere appears 
that the depositions set out in the bill of exceptions and offered at 
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that time, are the ones against which this motion was directed. Not 
having the depositions before it, this court cannot say whether the 
motion complained of was properly sustained or otherwise. In view 
of this fact we suppose any extended discussion of the second as- 
signment of error is unnecessary. 

The rejection of the depositions of two physicians, Doctors Josse 
and Meyer, on the trial of the cause, is the only reason assigned by 
counsel for a new trial urged by them in their brief, and is there- 
fore the only one we discuss. 

Objections to the competency of the witness can be made at any 
time. 2 Rev. Stat., 1876, p. 144. 

We would call to the court’s particular attention the fact that the 
depositions were each offered as an entirety. 

We submit that when thus offered, and the court upon an objec- 
tion made, found anything in said depositions to which the plaintiff 
was not for any reason a competent witness, or any improper testi- 
mony of any kind, it became the duty of the court to reject the evi- 
dence as offered, even though a large part of the deposition was 
competent. This was a case of positive, aggressive action on the part 
of the appellant. The appellee simply occupied a passive or object- 
ive position, was only seeking to repel the assaults as made. Any 
other rule would enable adroit counsel, to so couple together and of- 
fer admissible and inadmissible matter as to succeed in breaking 
down those lines which have been shown by experience to be so well 
calculated to advance the ends of justice. The error of the learned 
counsel for appellant consisted in offering the whole ; in such case if 
the witness was incompetent to testify as to part, such part should not 
be admitted, and it follows that the court would commit no error in 
refusing its admittance. It would not be justified in admitting in- 
competent evidence to save the competent. We conclude that if the 
court finds any incompetent evidence in either of said depositions, 
the decision of the court below must be affirmed. 

Is there any such evidence? We waive for the present the discus- 
sion of the broad question of the admissibility of physician’s testi- 
mony in such cases and invite the attention of the court to particu- 
lar portions of these depositions, the rejection of which so grieves 
counsel for appellant. The first deponent, Dr. John M. Josse, after 
stating that he is a physician, his residence and acquaintance with the 
deceased, Francis J. Beck, is asked :— 

Question 4. Did you ever attend upon him professionally, and if 
80, where and for what length of time? 
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Answer. I attended him all the time I was living in Fort Wayne, 
except when I was in the army, until about three years before his 
death. 

Question 5. What was the nature of his illness at the time of your 
last attendance upon him, when you were discharged ? 

Answer. Induration of the liver. 

Question 6. You may state if you were present at any time when 
he was tapped, and water drawn from him. And if so, when that 
was ? 

Answer. I was there when he was tapped about six or seven days 
before his death. 

Question 7. State who performed the operation of tapping, and 
how much water was taken from him ? 

Answer. Doctors Woodworth and Carl Meyer performed the oper- 
ation ; one made the cut, and the other applied the trochar. I can- 
not exactly say how much in weight or measure, but it was a pailful.” 

It will be remembered in considering this testimony that the fact 
of death and manner and time of death were not in issue. The only 
controversy was regarding the truth of certain statements contained 
in the application for insurance and medical examiner’s certificate, 
and which the defendant’s answer alleged to be false. It is alleged 
that the insured was intemperate, had had serious illness, Cropsy and 
liver complaint. On cross-examination, this physician testifies that 
“it was not very bad, and if he had followed my advice, he would 
not have needed to have gone for a doctor.” 

The law is well established that in order to avoid a policy for mis- 
representation or breach of warranty in regard to health, it must be 
shown that the insured had at the time a disease which amounts to a 
disease. A mere temporary illness or ailment such as this is shown 
by their own evidence to have been is not sufficient, 

“If the life insured had not had the diseases mentioned in the 
question, then no affection which he might have had, no matter how 
near akin to, or how closely resembling or approximating the dis- 
eases mentioned, would make his negative answer to the question a 
material misrepresentation.” Bliss on Life Insurance, p. 154, quot- 
ing Price vs. Phoenix Mut. L. Ins. Co., 17 Minn., 467, and Bliss on 
Life Insurance, p. 170. 

This rule rests on the most obvious and reasonable foundations. 
It is presumed to be known by the parties that no man is absolutely 
sound and free from disease, and they are held to have contracted 
with reference to this knowledge. It is evident then that the appel- 
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lant could not have been injured by the rejection of question four, 
even admitting, for the purpose of argument, that it was competent. 
The balance of the testimony of this physician was confined to the 
condition of the deceased at the time of and immediately prior to his 
death, and was plainly incompetent and thoroughly objectionable. 
Its only possible object could have been to lead the court and jury 
to infer that the deceased had dropsy at the time he obtained the in- 
surance because he died with that disease, an inference which if al- 
lowed, would defeat every policy, and which is too ridiculous to ar- 
gue. 

We turn now to the deposition of Doctor Carl Meyer. After the 
preliminary questions it is as follows :— 

“Question 4. You may state, Doctor, whether you ever attended 
him professionally, and when ? 

Ans. Yes sir ; about five or six years ago 

Question 5. How long were you in attendance upon him ? 

Ans. Two or three weeks. 

Question 6. You may state what was the character of the illness 
with which he was afflicted ? 

Ans. Dropsy.” Ree. p. 32, 1. 22, e! seg. 

In respect to this testimony, we submit that dropsy is not a disease 
and it is so said by the witness. Ide Rec., p. 33, 1. 27, et seq. 

In the second place the testimony does not support the averments 
of the answer, which alleges that he had dropsy. The physician does 
not testify that he did have this. He simply says that it was of that 
character—i. e., it resembled dropsy. We do not suppose the court 
will strengthen the evidence by any inference that it was not only of 
the character of dropsy, but was dropsy, and was a serious illness, 
etc. And it has been so decided. 

“Where the question was: ‘Has the party ever had any of the 
following diseases?’ naming several, and among others, rheuma- 
tism, to which the answer was ‘never,’ it was held that ‘ the rheu- 
matism referred to in the question, is the disease of rheumatism. 
Any rheumatic affection, not amounting to the disease of rheumatism 
is not comprehended in its terms, any more than the spitting of 
blood occasioned by a wound of the tongue, or the extracting of a 
tooth, is the disease of spitting of blood, mentioned in the same 
question. The life insured had the right to answer the question 
upon the basis that its terms were used in their ordinary significa- 
tion. If there was any ambiguity in the question so that its lan- 
guage was capable of being construed in an ordinary, as well as in a 





1882. ] Masonic Mutual Benefit Society vs. Beck. 765 


technical sense, the defendant can take no advantage from such am- 
biguity,’ and there being evidence that the affection was sub-acute 
rheumatism, which some physicians testified was generally over- 
looked as a disease, a verdict in favor of the insured was sustained.” 
Bliss on Life Insurance, p. 170, § 116. 

This deposition also contained statements regarding the operation 
of tapping three days before death, which alone we submit author- 
ized its exclusion. 

We come now to the discussion of the general question, whether 
or not these depositions were admissible in evidence under our stat- 
ute, prescribing that “physicians as to matters confided to them in 
course of their profession, * * * * shall not in any case be 
competent witnesses, unless with the consent of party making such 
confidential communication.” 2 Rev. Stat., 1876, p. 134. 

So far as we are aware the question here raised has never been 
submitted to this court, and we readily concur in all that the learned 
counsel for the appellant have said as to the importance of the de- 
cision to be made. In view of this fact, we venture to discuss the 
question more fully than we otherwise would, as it is indirectly ad- 
mitted that the weight of authority is in favor of the ruling of the 
court below. The object in view in passing such an act, was un- 
doubtedly to encourage confidence between the patient and physician 
in order that the latter might more intelligently perform his duties, 
it being a matter of public interest that the sick shall be healed as 
well as that justice shall be administered. The necessity of extend- 
ing this rule to physicians and surgeons was admitted at an early 
day. Thus in the case of Wilson vs. Ratsall, 4T. R., 759, Butier, J. 
expressed himself very strongly in favor of such an extension of the 
rule of privileged communication. 

In Dutchess of Kingston case, 20 How, St. Tr., 613. The physi- 
cian who had attended the dutchess as a medical man, was com- 
pelled to disclose matters committed to him in confidence, though 
the judge regretted that such was the law. We cite these cases to 
show that for a century and over, the tendency has been to extend 
the privilege to medical men, and that this tendency has met the ap- 
proval of the best jurists. 1 Wharton on Evidence, § 606 ; 1 Taylor 
on Evidence, 816 ; Edington vs. Mut. Life Ins. Co., 67 N. Y., 185. 

In the case last cited, it is said that the statute being remedial, 
should be liberally construed. 

“It was intended to remove from the law, a reproach which had 
been long felt and often expressed by judges, and it should be inter- 
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preted and enforced in a liberal spirit, with a view to effectuate its 
purpose.” 5 Hun., 9. 

Such being the objects of the statute and the spirit in which it 
should be construed, we next invite the attention of the court to thé 
decisions made by other tribunals. 

In Edington vs. Mutual Life Ins. Co., 5 Hun., 1, the court decides 
explicitly that the company cannot put in evidence the statements of 
a physician who kad attended the insured prior to the time the pol- 
icy in suit was obtained. 

It is also held that the language of the statute comprehends the 
knowledge which the physician acquires in any way while attending 
the patient, whether by his own insight and observation or from 
statements made by the patient or others given to the physician in 
aid of his duty. 

“ Objections to physicians’ disclosures are not waived by the in- 
sured referring to the physician in the answers to questions in the 
application. 

One cannot waive a right which from its nature must belong to 
another, and which in the usual course of things can never be 
claimed by himself because it is brought into existence by his death.” 
This case was taken to the Court of Appeals, and so far as the above 
is concerned, affirmed. It is reported in 67 N. Y. Ct. App., 185; the 
court says, “It will be presumed from the relationship of the parties, 
that information so imparted was given or obtained for the purpose 
of enabling the physician to prescribe for the patient, and so that it 
was material.” 

Accordingly held in an action upon a policy of life insurance, that 
an offer upon the part of defendants to prove by a physician who 
had been consulted professionally by the assured, that prior to the 
application he was afflicted with certain diseases for which the wit- 
ness treated him, was properly excluded, although the testimony was 
expressly limited to what the witness knew, independent of any in- 
formation or statements made by the assured. “ The statute in ques- 
tion being remedial should receive a liberal interpretation and not 
be restricted by any technical rule.” Id. 

In Briggs vs. Briggs, 20 Mich., 41, the court says: “The matters 
here intended to be protected are not confined to communications 
made by the patient to the physician but regard it as protecting with 
the veil of privilege whatever in order to enable the physician to pre- 
scribe, was disclosed to any of his senses and which in any way was 
brought to his knowledge for that purpose.” Vide also, Hume vs. 
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Hume, 1 Thompson & C., 499; Cahen vs. Cont. L. Ins. Co., 41 N. 
Y., Supr. Ct., 296 ; id in Court of Appeals, 69 N. Y. Ct. App., 308 ; 
Dillebar vs. Home Life Ins. Co., id., 260 ; Collins vs. Mack, 31 Ark., 
634 ; Weaver vs. Morgan, 49 Ala., 142. 

It is said by counsel for appellant, that these cases are virtually 
overruled by the case of Edington et al. vs. Aitna Life Ins. Co., 8 
Ins. Law Jour., p. 838, a decision by Eart, J., in which six of the 
judges take no part, or at least are shown not to be responsible for 
the opinion as written, only concurring in the result reached. 

The New York statute under which these decisions were made, is 
as follows: “No person duly authorized to practice physic or sur- 
gery, shall be allowed to disclose any information which he may have 
acquired in attending any patient in a professional character, and 
which information was necessary to enable him to prescribe for such 
patient as a physician, or do any act for him as a surgeon.” 3 Rev. 
Stat. of N. Y., 671. 

The Michigan statute is in the same language, we believe. 

It will be noticed that the language of this statute is more re- 
stricted than is the language of our enactment. 

It has the qualifying sentence, “and which was necessary” not 
found in our witness act. The case last cited makes no reference to 
the previous decisions of the same court, and at last decides the case 
upon other, and as the court itself says, more vital, important 
grounds. The decision is plainly illogical under the statute of that 
State, and as we think is not appliable under our law. 

For example, the court would confine the matter excluded ‘to se- 
cret ailments and place upon the party objecting, the burden of 
showing that it was professional knowledge, and necessary to enable 
the physician to prescribe. 

Then, if evidence is offered, the party objecting must show that it 
was a secret ailment, and of such a character that a knowledge of the 
same was necessary to enable the physician to prescribe ; in fact, 
must first prove the very matter to which his objection is directed. 

This renders the law nugatory, leads to an absurdity, and is con- 
trary to all authority regarding the manner in which remedial laws 
are to be construed. Is it not as necessary to enable the physician 
to prescribe, that he should know that his patient has a fractured 
leg if such is the case, as it is to know that he has syphilis? And is 
there any ground of public policy that will protect the syphilitic, and 
not the victim of an accident? We submit that to affirm such a prop- 
osition, is to reverse the rule of public pollcy which refuses the aid 
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of the law in all cases to immorality and crime, and as universally 
protects the unfortunate ; and that under the New York statute, the 
decisions first cited are the only ones which are entitled to respect, 
and deserve the dignity of being cited as precedents. But we have 
to deal with a question of Indiana jurisprudence. We have sug- 
gested that our statute is more extensive in its operation than the 
one upon which these decisions are based. Counsel for appellant say 
“the letter of our statute confines it to confidential communications.” 
This is a mistake. The restriction is all “ matters confided,” and we 
submit that this includes not only what is told the physician, but ev- 
ervthing he sees, hears, and observes by reason of the professional 
relation. The word “communication” is applied to the relation of 
attorney and client. The lawyer generally depends upon the state- 
ment of the facts surrounding the case submitted to him ; not so the 
physician ; he examines one organ after another until he detects the 
nature and seat of disease. If we are correct in our statement of the 
object and purpose of the law, there can be no question but that the 
construction contended for by the appeilant would defeat that ob- 
ject. Suppose a young lady displays to a physician an ulcer upon 
her limb ; this is much more a matter confided to the physician than 
a mere statement from the patient that she had an ulcer. The po- 
sition contended for by appellant would lead the court to the ab- 
surdity of holding that the physician would not be permitted to state 
that she told him that she had an ulcer and would be allowed to say 
that he saw an ulcer. 

It appears from the testimony quoted above that these physicians 
attended the assured professionally. Dr. Carl Meyer on cross-exam- 
ination, testified that the eighteen or twenty visits he made were pro- 
fessional visits. 

We submit that it plainly appears from the depositions that all 
knowledge either of the deponents possessed had been acquired 
while attending the deceased professionally, and by means of the re- 
lation of physician and patient; that this fact appearing from the dep- 
ositions themselves, the court was not bound to go beyond them to 
ascertain the same, but was in duty bound to determine the question 
regarding the validity of the depositions by an inspection of the dep- 
ositions themselves ; and that this court will not hold the evidence 
on this point insufficient any more than it will reverse any other case 
on the weight of the evidence. 

It is insisted that the applicant had given his consent to a disclos- 
ure by referring to his family physlcian in his application. 
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The case in 5 Hun., supra, holds otherwise, and in the case at bar 
even if the rule were different, it would not avail appellant, as refer- 
ence isonly made to John M. Josse, M. D., and his testimony neither 
established or tended to establish the truth of the defense. The ob- 
ject of the reference is merely, as is said in the case last cited, to en- 
able the company to ascertain for itself the truth or falsity of the 
statements. 

Nor will the decision here contended for embarrass the adminis- 
tration of justice, if such a consideration is to be urged upon the 
courts for the purpose of curing imaginary defects in legislation. 

If there are any evils, they are easily remedied by insurance com- 
panies selecting their risks with greater care, paying their losses 
when due, ceasing to entice men into their companies, taking their 
money during life, and even after death as in this case, and then re- 
fusing to pay the beneficiaries. 

This is probably not the place to obtain changes in our laws, if the 
rule so clearly announced by one of the justices of this court in Col- 
ter vs. Freese et al, 45 Ind., 102, is to be adhered to. 

“These arguments might have much force if addressed to the 
Legislature, whose province is to make the law, but can have little 
weight against the clear and unequivocal terms of a statute, when 
addressed to a court, whose province is to determine what the law is, 
and not what it ought to be. 

The statute in question speaks for itself in unmistakable language. 
No argument can change its significance. An act of the Legislature 
is not of such plastic nature, as that it may be moulded at pleasure 
by the courts into such form, as will make it agree with the standard 
of expediency, or of right and wrong, which the judges may have 
created. When the legislative will has been clearly and constitu- 
tionally expressed, the courts have no alternative but to follow it. If 
an enactment is wrong or inexpedient, the Legislature may repeal or 
modify it ; but it is not the province of the courts to avoid its effect 
by construction contrary to its plain intent and meaning.” 


Byrretp & Howxanp, for Appellani. 

The complaint of appellee, plaintiff in the court below (see Trans. 
pp. 2 and 3), is one to recover benefits under a certificate of mem- 
bership in the defendant society, issued to one Francis J. Beck, pay- 
able to appellee upon the death of said Beck, which certificate is 
made a part of the complaint by exhibit of a copy. 

The defense is by an answer which confesses and avoids, setting up 
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breach of certain warranties contained in the application for member- 
ship, as to the condition of thé applicant’s bodily health at the time 
of and previous to the date of the application. 

The breaches alleged to have been committed of the warranties 
contained in the application, are that the applicant, before and at the 
time of the application and the issuing of the certificate of member- 
ship, was afflicted with liver complaint and dropsy, and was intem- 
perate in his habits. 

The reply is in two paragraphs, so far as it remains in the record, 
numbered first and third ; the latter being a denial of complaint. 

The first paragraph is in estoppel and is so pleaded ; it simply sets 
up that defendant (appellant) should not be allowed to set up the 
facts alleged in the answer, because that after the death of said 
Francis J. Beck, to whom the certificate was issued, the defendant 
society with full notice and knowledge of the matters in the answer set 
forth, treated said certificate as a valid and subsisting one by making 
assessments thereon, which were paid by plaintiff and retained by 
defendant, viz., for six deaths occurring prior to said Beck’s, and 
four subsequent thereto, by which the plaintiff was induced to, and 
did believe that defendant recognized said policy or certificate as 
valid and subsisting. 

To this paragraph of reply the defendant below filed a demurrer, 
which was overruled by the court and exception taken. This ruling 
of the court is assjgned as error. 

Just before the jury was called on day of trial, on motion of plaint- 
iff below, the court suppressed the deposition of two witnesses, 
medical men, Carl F. Mayer and John W. Josse, entire, and parts of 
other depositions. Exception taken. The case was then continued 
to the next term. 

At the next calling the case was submitted to the court without a 
jury, and there was a trial and finding for plaintiff. A motion for 
new trial overruled and exception taken and judgment on the 
finding. 

On the trial the defendant below first introduced the appiication 
for membership and medical examination, set out in the bill of ex- 
ceptions. The application shows that Dr. Josse, one of the witness- 
es whose deposition was suppressed, is given by the applicant to the 
society as his family physician. 

The defendant thereupon offered the deposition of the witness, Dr. 
Josse, which was objected to on the ground of the incompetency of 
the witness to testify relative to the matters therein contained. The 





1882. ] Masonic Mutual Benefit Society vs. Beck. 771 


objection was sustained and the deposition excluded and exception 
entered. This was the ground also upon which the original motion 
to suppress was based and sustained. 

A similar tender was made by defendant of the deposition of Dr. 
Mayer, the other medical witness whose deposition had been sup- 
pressed. Like objection was made to this, and it was also excluded 
and exception taken. These two excluded depositions are made part 
of the record by the bill of exceptions and set out in full. 

The suppression of these depositions and their rejection when 
tendered at the trial, are made grounds for the motion for a new trial, 
and the overruling of the motion for a new trial is assigned for error. 
Thus the question involved is fully raised by the record. 

The ground of objection to and of the exclusion of these two dep- 
ositions was that they were in relation to matters as to which the 
witness were incompetent to testify under our statute. Section 241 
of the code was superseded by the act of 1867, 3 G.& H., 559, which 
provides among other things, that * * * * * * * “physicians, as to 
matters confided to them in course of their profession, * * * shall 
not in any case be competent witnesses, unless with the consent of 
the party making such confidential communication.” 

The entire depositions of both Dr. Josse and Dr. Mayer, were sup- 
pressed and rejected as incompetent under the statute. 

Assuming that all that is contained in these depositions as to the 
health of Beck before his admission to the society was incompetent, 
still it was error to reject them as a whole, since each of them con- 
tains other matters relative to the issue and clearly not within the ob- 
jection under the statute. 

For instance, Dr. Josse swears that his professional attendance 
upon Beck ended—that he was discharged about three years before 
his death. He then testifies that he was present after his professional 
relations ceased, viz., six or seven days before his death, and wit- 
nessed the operation of his tapping for dropsy, by his then attending 
physicians. 

So Dr. Mayer, beside matters relating to this man’s individual case, 
testified generally, as an expert, in relation to dropsy, diseases of the 
liver and effects of intemperance ; facts not confided to him certainly 
but nevertheless important and relevant to the issue. Yet all this 
competent and important testimony was thrown out together. This 
was clearly erroneous. 

But we insist that no showing was made for the rejection of any 
part of these depositions. They were rejected simply on inspection, 
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as disclosing on their face the incompetency of the witnesses to 
testify as to the facts contained therein. We submit that they dis- 
close no such incompetency under our statute. 

Dr. Josse testifies that he atten led upon Beck professionally up to 
about three years before his death, when he was discharged. That 
at the time he was discharged as physician, Beck was suffering from 
induration of the liver. This is all of it. It nowhere appears that 
this fact was a matter confided to him by Beck in the course of his 
profession. ‘This, we insist, must be affirmatively shown by the ob- 
jecting party before the testimony can be lawfully rejected. 

So Dr. Mayer swears that he attended him professionally five or 
six years before the taking of his deposition. Attending him for two 
or three weeks. That the illness with which he was afflicted was 
dropsy. 

On cross-examination he says he attended upon Beck eighteen or 
twenty times ; that these were professional visits. 

He also testifies to his general appearance, swelled legs and scro- 
tum and his complexion, etc. 

It is not affirmatively shown that these matters were confided to 
him in the course of his profession, and therefore not competent to 
be testified to by him. This is all there is of this. 

The New York Court of Appeals in the very recent case of Eding- 
ton et al. vs. Adtna Life Ins. Co., has given a construction to the stat- 
ute of that State which commends itself to our judgment and vir- 
tually overrules the case of Dilleber vs. Home Life Ins. Co., 69 N. Y., 
256 ; Edington vs. Mutual Life Ins. Co., 67 N. Y., 185, which adopt 
a very harsh and unreasonable construction, and which were mainly 
relied upon by the appellee in the argument in the court below. This 
case, not officially reported as yet, appears in the Insurance Law 
Journal, Vol. VII, No. 11, for November, 1879, at page 838. We in- 
vite a careful perusal of it. The question is new in this State, and it 
is important that it should be settled at the start in such way as to 
attain the good intended by the statute, without embarrassing the 
administration of justice. 

The New York statute forbids the disclosure by a medical attend- 
ant of “information obtained while acting in a professional capacity, 
which was necessary to enable him to act as a physician or 
surgeon.” 

The language of our statute is “ Matters confided in the course of 
his profession.” 

The Court of Appeals in the case cited decide: 1. That the rule 
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excluding such evidence is purely statutory, and cannot be made 
broader than the language plainly requires. 2. That in order to ex- 
clude such information it must appear not only that it was acquired 
by the physician while acting in a professional capacity, but that it 
was such as was necessary to enable him to act as a physician or sur- 
geon. 3. That the burden of proof is on the party objecting to such 
testimony to show its inadmissibility. (In our State that it was a 
matter “confided” to the physician “ in the course of his profession.”) 
4. That not all information coming within the letter of the statute 
must be excluded. It must also be within the policy of the statute 
which was designed simply to protect confidential communication 
and knowledge of secret ailments. 

The letter of our statute confines it to “confidential communica- 
tion,” it will be observed. The court say “It will not do to extend 
the rule of exclusion, so as to embarrass the administration of justice. 

* * Its purpose is to invite confidence’ and prevent a breach 
thereof. * * Suppose a patient has fever or a fractured leg or 
skull, or is a raving maniac,” (or is swelled up with the dropsy !) 
“may not the physician who is called to attend him testify to these 
matters? In doing so there would be no breach of confidence and 
the policy of the statute would not be invoked. * * Cexsante ra- 
lione legis cessat et ipso lex.” The court proceeds : -“ Therefore before 
information sought to be obtained from physicians, as witnesses, can 
be excluded, the court must know somewhat of the circumstances 
under which it is acquired, and must be able to see that it‘is within 
both the language and policy of the law.” 

This is the latest utterance of the court that has formerly gone 
to the very verge of absolute exclusion of all medical testimony in 
cases of this kind. 

It has now touched the true spirit of the act. Applying these 
principles to the case in hand, what knowledge had the court of the 
circumstances under which the information sought from these medic- 
al witnesses was acquired by them? It was excluded purely on the ° 
assumption with no proof in support of it, that it was “confided ” in 
the course of the profession in such manner as to make it a breach of 
faith to divulge it, and hence within the provision of the statute. 
This would have been error in itself. 

But the court had evidence before it which, as we insist, showed 
that, as between the parties to this contract, none of these matters 
were possibly to be regarded as confidential, but were stipulated to 
be exactly the reverse. 
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The certificate of membership upon which the suit was founded 
and the application therefor upon which it was issued, which papers 
constitute the contract in suit, were before the court before these 
depositions were tendered in evidence. 

They show that the contract which plaintiff was attempting to en- 
force and by the provisions of which she was of course bound, was 
a contract based upon a full disclosure by the applicant of his then 
and previous physical condition. He expressly contracts to make 
such disclosure, and also to disclose the names of his family physician 
and other medical attendants in any previous illness. This is an ex- 
press waiver of the obligation of secrecy and of confidence if it 
originally existed, which we insist is not shown to be the case. This 
waiver is made upon a valuable consideration, viz.: the obligation of 
the contract upon the other party. It is a “consent of the party 
making the communications,” that they may be divulged in any way 
the society may see fit to call for them. It is a constituent part of 
‘he contract. Now, to allow the beneficiary to come into court and 
ask the enforcement of this contract in its beneficial provisions in her 
favor, and at the same time, to repudiate the agreement upon which 
it was based (to assent to the fullest inquiry into the physical condi- 
tion of the applicant), would be the grossest injustice and a flagrant 
violation of legal and equitable principles. 

As to the witness Josse, whose name is given in reply to the ques- 
tion as to who was the family physician, there was an express refer- 
ence by name to him for information and consent that he shall tell 
all he knows. As to the other medical attendants there is the im- 
plied assent that they may also testify, by the contract to make a full 
disclosure of his condition and of all sources from which such knowl- 
edge might be obtained. 

After this, what “confidence” is violated by these doctors testify- 
ing to the facts? What confidence is not violated by raising an ob- 
jection to their testimony, and thereby withholding or withdrawing a 
consent previously given upon a valuable consideration, while seek- 
ing at the very time to inforce the performance of that consideration 
and the benefits to be derived from it? It will not do. Yet that is 
just what has been done in this case. A judgment has been ren- 
dered in this case, simply on the ground that the truth could not be 
told, which the contract itself provided should be fully disclosed, and 
waived all existing privileges of secrecy or confidence respecting the 
matters material to its validity. 
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We respectfully submit that the exclusion of these depositions was 
an error which must reverse the case. 

The overruling of the demurrer to the first paragraph of the reply 
is also assigned for error, and we think well assigned. 

It is pleaded in estoppel to the matters set up in the answer, viz., 
fraud in procuring the certificate of membership and breach of the 
warranties contained therein. It alleges that the defendant society 
treated it as valid by making and collecting assessments thereon 
subsequent to the death of the applicant Beck, both for deaths ac- 
cruing before and after his decease, whereby the plaintiff was led to 
believe and did believe that the society regarded it as a valid sub- 
sisting membership. 

Granting this to be true, how could it mislead the plaintiff to her 
injury? Beck was dead, and his membership at an end, at the time 
of the alleged acts. Had the assessments been made in his life-time, 
with the knowledge of the facts and the holder thereby led to rely 
upon its validity and prevented from making other provisions for his 
wife, there would be some pretext for claiming an estoppel. As it 
was, after the death, the plaintiff was in n> worse condition than she 
would have been, had the assessments not been made. It was im- 
material, so far as her rights were concerned, whether she was in- 
duced by defendants to believe it a valid membership or not, because 
had she believed or known otherwise there could have been no effort 
made to procure another membership or other kind of insurance ; 
for the subject of insurance was no longer in esse. She was, in other 
words, not induced to waive or neglect remedying any defect by re- 
lying upon the supposed validity of the existing contract. 

The payments, if any were made, were voluntary and there was 
nv obligation to make them, certainly not those assessments upon 
deaths occurring after the death of the member, Beck. 

To operate as a revival of a lapsed policy of insurance, the waiver 
of forfeiture must occur during life; there can be no insurance of 
a dead man by express contract, much less can there be by im- 
plication. 

So here, if Beck was not a member of the society at his death, he 
could not be made one after his death even by issuing a certificate in 
his name, much less by any administrative act of the officers recog- 
nizing him, incidentally, as an existing member, and creating a mem- 
bership by mere implication or by estoppel. Neely vs. O. M. Ins. Co., 
7 Hill, 49; Smith vs. M. F. Ins. Co., 3 Hill, 508; Philbrook vs. N. 
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E. M. F. Ins. Co., 37 Main, 137 ; Deihl vs. Adams Ins. Co., 58 Penn., 
443 ; Carroll vs. Charter Oak, 38 Barb., 402. 


Woops, J. 
The appellee obtained judgment against the appellant upon a 
policy of life insurance, or certificate of membership in the society 
of the appellant, issued to Francis J. Beck, the husband of the 
appellee, and made payable to her upon his death. In answer to the 
complaint, the appellant alleged breaches of the warranties made by 
the deceased in his application for membership, concerning his 
health and habits, the specific breaches alleged being that the appli- 
cant had liver complaint and dropsy, and was intemperate in the use 
of intoxicating liquors. 

The plaintiff replied by a general denial, and by way of confes- 
sion and avoidance to the following effect :— 

The plaintiff says that since the death of said Francis J. Beck, to 
whom the certificate sued on was issued, the said defendant company, 
with full knowledge and notice of the matters, all and singular, set 
out in her answer herein, treated the said certificate or policy as a 
valid and subsisting one, and made assessments on the same, all of 
which were paid, and for which payments this plaintiff now holds 
the receipts of the said company, signed by the secretary thereo . 
And the plaintiff avers that by reason of such assessments, so made 
as aforesaid, she has paid to said company for six deaths occurring 
prior to the death of the said Francis J. Beck, and for four deaths 
occurring subsequent to the same, amounting in the aggregate to 
eleven dollars and fifty cents, all of which said defendant demanded 
and received, as aforesaid, and still retains, and by which this 
plaintiff was induced to believe, and did believe, that the said de- 
fendant company recognized the policy or certificate as a valid and 
subsisting one. 

The first question to be considered is whether the facts stated in 
this answer are sufficient to constitute a defense to the action. Upon 
this point the counsel of appellant have advanced the following 
propositions :— 

The payments, if any were made, were voluntary, and there was 
no obligation to make them, certainly not those assessments upon 
deaths occurring after the death of the member, Beck. 

To operate as a revival of a lapsed policy of insurance, the waiver 
of forfeiture must occur during life; there can be no insurance of 
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a dead man by express contract, much less can there be by impli- 
cation. 

So here, if Beck was not a member of the society at his death, 
he could not be made one after death, even by issuing a certificate 
in his name, much less by any administrative act of the officers, 
recognizing him, incidentally, as an existing member, and creating a 
membership by mere implication or by estoppel. Neely vs. O. M. 
Ins. Co., 7 Hill, 49; Smith vs. M. F. Ins. Co., 3 Hill, 508; Philbrook 
vs. N. E. M. F. Ins. Co., 37 Main, 137; Deihl vs. Adams Ins. Co., 58 
Penn., 443; Carroll vs. Charter Oak, 38 Barb., 402. 

The counsel for the appellee, on the contrary, say :— 

“Our position is that he, Beck, continued at all times a member 
of said society, subject to the right on the part of the latter to 
rescind the contract at any time upon discovery of the alleged mis- 
representations, and equally subject to confirmation; that, although 
the policy by its terms provides that it shall be ‘void’ on a breach 
of any of its conditions, its legal effect is simply to render it voida- 
ble at the election of the insurer, and that the insurer can waive 
the forfeiture and continue the policy in force; or to state the propo- 
sition more broadly, in all contracts where the stipulations avoiding 
the same are inserted for the sole benefit of one of the parties, the 
word void is to be construed as though the contract read voidable.” 

This view seems to be sound in principle, just in practice, and is 
certainly well sustained by authority. Armstrong vs. Turquand, 9 
Irish C. L. 32, 8. C., 3 Life & Ace. R., 350; Viele vs. Germania Ins. 
Co., 26 Ia., 1; Bonton vs. Am. Mut. Life Ins. Co., 25 Conn., 542; 
Miner vs. Phoenix Ins. Co., 27 Wis., 693; Webster vs. Phoenix Ins. 
Co., 36 id., 67; Gans vs. St. Paul F. & M. Ins. Co., 43 id., 108; Er- 
dann vs. Mut. Ins. Co., 44 id., 376: Viall vs. German Ins. Co., 19 
Bart., 440; Clark vs. Jones, 1 Denio, 515; Frost vs. Saratoga Ins. 
Co., 5 Denio, 516; North Berwick Co. vs. Ins. Co., 52 Me., 336; Sims 
vs. State Ins. Co., 47 Mo., 54; S. C. 4 Am. R’p’ts, 311; Tuttle vs. 
Robinson, 33 N. H., 104; Young vs. Mut. Life Ins. Co., C. C. Dist. 
Cal., 4 L. & Ace. R. 1; Garber vs. Globe Mut. Ins. Co., 6 L. & Ace. 
R., 122. 

In the first two cases cited the subject is discussed at length. In 
Armstrong vs. Turquand, Christian, J., speaking for the court, 
says :— 

“Now, I believe I am correct in this, and it is very remarkable 
that amongst all the cases cited for the defendant, at least during the 
argument which took place after I had the honor of a seat in this 
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court, the case having been argued before, not one was referred to 
(nor am I aware that any exists which is law at this day) in which 
the word void occurring in any private instrument, such as a deed or 
will, was held to bear that extreme sense which excludes the possi- 
bility of confirmation after the act of avoidance.” 

And in Viele vs. The Germania Ins. Co., the Iowa court says:— 

“The position of defendant’s counsel, which is supported by sey- 
eral authorities, is to the effect that upon a breach of the condition 
of the policy by the assured, which would defeat recovery thereon, 
it becomes absolutely void, as it were dead, and that nothing short of 
a new creation could impart vitality to it. The doctrine is certainly 
unsound when applied to other contracts, for, on the contrary, after 
default in the conditions of one party, the other may waive the for- 
feiture, and treat the instrument of binding force upon himself. 
No reason can be given for exempting policies of insurance from the 
operation of this rule.” 

The logical and necessary deduction from this doctrine is that a 
distinct act of affirmance of the contract by the party entitled to 
avoid it, made with knowledge of the facts, and especially such 
acts as the demand and receipt of premiums, or assessments, would 
constitute a waiver of the forfeiture, or of the right to annul the con- 
tract; and so itis held in several of the cases already cited. See 
Armstrong vs. Turquand, Viele vs. Germania Ins. Co., Tuttle vs. 
Robinson, Frost vs. Saratoga Mut. Ins. Co., Viall vs. The German 
Mut. Ins. Co., Gans vs. St. Paul F. & M. Ins. Co. There is no reason 
why this waiver may not occur after, as well as before, the death of 
the person whose life was insured. 

The remaining question is whether the court erred in excluding 
certain depositions which the appellant offered to read on the hear- 
ing. 

The record shows that, at the February Term of the court, on 
motion of the appellee, the depositions in question was quashed; 
and there upon the appellant’s motion the cause was continued, the 
appellant not having filed any bill of exception to the quashing of 
the depositions, nor having obtained leave to file such bill at a sub- 
sequent time. It follows that if an exception was announced to the 
ruling of the court at the time it was made, the benefit of it has 
been lost. Sohn vs. Gravel Road Co., 73 Ind., 77. But upon the 
hearing had at the next term of the court, the appellant offered to 
read the depositions, and, by a proper bill of exceptions, which re- 
cites the ruling of the court, on the motion to suppress at the previ- 
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ous term, and the appellant’s exception thereto, has preserved an 
exception to the refusal of the court to permit the depositions to be 
read on the trial. This condition of the record involves an impor- 
tant question of practice: When a deposition has been quashed, and 
there has been a failure to preserve an exception to the ruling, can 
the party against whom the ruling was made be allowed to offer to 
read the quashed deposition on the trial, and thereby obtain the use 
of the testimony, or the benefit of a valid exception to its exclu- 
sion ?”’ 

If this can be done, it is manifest that serious surprises may 
often befall the opposite party, resulting in necessities for delay, 
or in defeat or non-suit. There is, perhaps, no want of power in 
the court, so long as the case is pending, untried, to reconsider 
and change its rulings upon a motion to quash or suppress a dep- 
osition, but the proper ruie of practice in such cases must be 
“that the party who designs to move for such reconsideration 
should make the motion a reasonable time before‘the commencement 
of the trial. 

But as counsel in this case have not presented this question, we 
decide nothing upon it, and pass to consider whether, assuming 
that the appellant had a right to have the depositions admitted in 
evidence, if their contents were in themselves admissible, the court 
erred in excluding them as offered. 

The fact that the court had suppressed the depositions, and the 
appellant had served no exceptions to the ruling, has, at least, this 
important bearing on the question, namely, that the appellant had 
no right to offer the depositions, each as a whole (and so he did 
offer them) if they contained anything which was objectionable. By 
failing to move to suppress, the appellee would have waived ob- 
jections to the depositions or parts thereof, but the motions to sup- 
press having been made and sustained, it is clear that on the trial 
the appellant could properly be permitted to read only such parts 
of the depositions as were free from just ground of objection, and if 
the offer to read included irrelevant or incompetent matter, or 
matter which the deponent was not competent to testify, there was 
no error in rejecting the entire offer, though some parts of the 
proposed evidence may have been competent. 

The witnesses whose depositions were excluded were physicians 
who had treated the deceased when sick, and one of them during 
his last illness. 

Their testimony in the main concerned the ailments of the patient 
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when under their treatment, and tended strongly to support the al- 
legations of the answer, that he had liver complaint and dropsy, 
and perhaps died from the effects of these maladies. The testimony 
was excluded on the ground that the witnesses were incompetent. 
By the terms of the statute on the subject, in force when the trial 
was had, physicians were not competent witnesses “as to matters 
confided to them in course of their profession, * * unless with 
consent of the party making such confidential communication.” 
The question to be decided, therefore, is whether the physician, who 
in the course of the treatment of his patient has obtained a knowl- 
edge of his ailments, is competent to testify in relation thereto in a 
civil action, without consent of the patient or of the party repre- 
senting the patient. 

The position of counsel for the appellant, as we understand them, 
is that before the testimony of the physicians can be excluded under 
the statute, it must appear affirmatively that the information was con- 
fided to him which he is called on to disclose; and that he may be 
required to testify as to what he learned by observation, or by an ex- 
amination of the patient, and, indeed, as to what the patient told 
him, unless learned or told under an injunction of secrecy, express 
or implied, as in cases of secret or private diseases. 

We think the statute ought to have, and was designed to have a 
much broader scope. The relation of physician and patient, no 
matter what the supposed ailment, should be protected as strictly 
confidential, subject only to the right of the patient to waive the re- 
striction, or, if the patient shall have died, then subject to the choice 
of the party who may be said to stand in the place of the de- 
ceased, and whose interests may be affected by the proposed dis- 
closure. His admission to the bedside of the sick one may enable 
the experienced and skillfut practitioner to discern more of the pa- 
tient’s condition and of the causes which brought it about than the 
patient himself could tell, or would be willing to reveal; and 
whether, therefore, the information which he gets is obtained in one 
way or the other, should make no difference in the application of the 
rule. 

“ A dumb patient, and one whose vocal organs have been paralyzed, 
are equally protected by the statute with others. The secrets of the 
sick chamber cannot be revealed, because the patient was too sick to 
talk, or was temporarily deprived of his faculties by delirium or 
fever or any other disease, or because the physician asked no ques- 
tions. The statute seals the lips of the physician against divulging in 
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a court of justice the intelligence * * which he acquired while in the 
necessary discharge of his professional duty. It was enacted for the 
purpose of extending to the relation between a patient and his phy- 
sician the same rule of public policy by means of which the common 
law protected the professional confidence necessarily existing be- 
tween a client and his attorney. We deem it a wise and salutory 
enactment. 

It was intended to remove from the law a reproach which had 
been long felt, and often expressed by judges, and it should be inter- 
preted in a liberal spirit, with a view to effectuate its purpose.” Ed- 
ington vs. the Mut. Life Ins. Co., 5 Hun., 1. 

The foregoing was said in reference to the law of New York, but 
we deem it equally applicable to our own law on the subject. 

Counsel for the appellant, however, have urged upon our attention 
the recent case of Edington vs. the Adtna Ins. Co., 77 N. Y., 564, 
wherein it is claimed the New York Court of Appeals has enunciated 
a different doctrine. But the language of the opinion in that case, 
upon which stress is laid, does not express the opinion of the court, 
but only of the judge who wrote it, the other judges concurring in 
the result only. The earlier and later cases decided by the court 
are in accord with the doctrine above declared. Grattan vs. Metro- 
politan Life Ins. Co., 80 N. Y., 281; Dilleber vs. Home Life Ins. Co., 
69 N. Y., 256; Edington vs. Mutual Life Ins. Co., 67 N. Y., 185. 
See also Briggs vs. Briggs, 20 Mich., 34; Collins vs. Mack, 31 Ark., 
684. 

The further point is made that the deceased, in his application 
for membership in the society, had referred the company to the 
physicians whose testimony was excluded, and had thereby consented 
that they might testify. It is true that the application contained a 
statement, in answer to the interrogatory of the name and residence 
of the family physician of the applicant, but nothing else to indicate 
the alleged consent. To infer such consent from such a statement 
would be both unreasonable and unjust. Edington vs. Mutual Life 
Ins. Co., supra. 

If insurance companies desire to secure from their policy-holders 
a waiver of so important a right, it should be accomplished by a 
stipulation too plain and direct to be misunderstood, 

There is no error in the record, and the judgment is affirmed 
with costs. 
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Beck, J. 

The plaintiff executéd a premium note to defendant in considera- 
tion of the insurance, which, according to the conditions of the 
policy, was payable upon the assessments made by the directors of 
defendant. ‘The evidence tends to show that certain assessments 
thus made, of which plaintiff had notice, were not paid. Another 
condition of the policy is as follows: “Sec. 2. Whenever any assess- 
ment shall have been declared by the company, and notice thereof 
forwarded to the insured by mail or otherwise, and the insured 
shall, for the space of thirty days after such notice, refuse or neg- 
lect to pay the same, the directors may sue for and recover the 
whole amount of said premium note or notes, and at their option 
annul the policy of insurance.” 

The district court instructed the jury that defendant was not 
authorized to annul the policy, except upon notice given to plaintiff, 
and that aresolution or other action of the defendant’s directors 
done in the exercise of the option to cancel the policy for non-pay- 
ment of assessments on the premium note, would not terminate the 
contract unless notice thereof was given to plaintiff. The instruc- 
tions presenting this rule are complained of by defendant as erro- 
neous. We think they are correct. The default of plaintiff in the 
payment of the assessment did not ipso facto operate to annul the 
policy. It simply constituted the ground upon which defendant 
was authorized to declare the contract terminated. It is a familiar 
rule of the law that a party to a contract, authorized to rescind it, 
is required to give notice to the other party, or in some other way 
make known his action, upon exercising his power to terminate 
the contract. The rule is based upon the plainest terms. See 
Armstrong vs. Pierson, 5 Iowa, 318, and Muller vs. Bloom, 11 Iowa, 
361. 

Coles vs. Iowa State Ins. Co., 18 Iowa, 425, and Greeley vs. same, 
50 Iowa, 86, are not in conflict with this conc'usion. 

There was evidence tending to show that after the policy was 
issued the assured executed a mortgage upon the property insured. 
A condition of the policy provides that if “during the life of the 
policy an encumbrance should fall or be executed upon the prop- 
erty insured, this policy shall be void until the consent of the com- 
pany is obtained thereto and indorsed on the policy by the secre- 
tary.” There was evidence tending to show that after the execution 
of the mortgage it was sent by the mortgagees to defendant with 
a request that consent thereto be indorsed upon it. This request 
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was not complied with, and no assent to the mortgage was given by 
defendant, but it was returned by the secretary with a statement 
that two assessments were due on plaintiffs premium note, upon 
the payment of which the company would “transfer” the policy to 
the mortgagees “in case of loss.” No payment of the assessments 
were made, and the secretary testifies that no further communica- 
tion was had upon the subject between the defendant and the mort- 
gagees or the assured. The court, as applicable to this branch of 
the case, gave the following instructions :— 

“No. 11. If you find from the evidence in this case that upon the 
execution of this mortgage John Bell & Co. gave notice of its exe- 
cution to the defendant, and sent the policy to the company, so that 
the company had the opportunity to indorse their consent thereto on 
the same, or if consent was not given to cancel the policy, and 
you find that the company did not cancel the policy; but re- 
turned the same to John Bell & Co., with directions about the pay- 
ment of the premium claimed to be due, and did not then, or within 
a reasonable time thereafter, notify plaintiff that the company did 
not consent to the execution of the mortgage—then you would be 
justified in finding that the company consented to the execution of 
the mortgage and waived any right of objection thereto, even 
though such consent might not be indorsed upon the policy by the 
secretary. If the company did, in fact, consent to the execution of 
the mortgage, it cannot now avail itself of the mere fact that such 
consent is not indorsed upon the policy.” 

This instruction, in our opinion, is erroneous. Under the terms of 
the condition just quoted the policy became void upon the execution 
of the mortgage. Assent to the mortgage, indorsed upon the policy 
by defendant, would revive it. The instruction, in effect, holds that, 
notwithstanding the mortgage, the policy is binding until canceled 
by defendant, and that an opportunity to express consent to the 
mortgage, and its return without a subsequent notice, given by de- 
fendant, that it would not consent to the mortgage, authorized the 
jury to find that consent was given, and objection on account of the 
mortgage was waived. 

The policy became absolutely void upon the execution of the 
mortgage. The defendant was not required to do any act in order 
to avoid it. But by indorsing consent to the mortgage upon the 
policy the company would revive the contract. This act of revival 
rested in the option of the defendant. Now, surely, the failure or 
refusal of defendant to give consent, or a proposition to give it 
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upon conditions that were not performed, cannot be regarded as 
evidence that assent was given, or objection on account of the mort- 
gage was waived. It cannot be claimed that defendant, while relying 
upon the forfeiture of the policy and refusing to revive it, by the 
very act that indicated such a purpose did revive it, or waive objec- 
tion to the mortgage. Nor can it be claimed that an opportunity to 
assent to the mortgage without giving assent thereto would have the 
same effect. It would, indeed, be a very hard rule to make the acts 
of the defendant, which showed a purpose not to assent to the 
mortgage, the ground upon which the assent could be presumed, or 
a waiver of objection to the mortgage could be inferred. Nedrou 
vs. Farmer’s Ins. Co., 48 Iowa, 24, is not in conflict with the views 
just expressed. When the defendant was notified of the loss, it 
based its refusal to pay on the sole ground of the non-payment of 
the assessments on the premium note. As we have seen, the de- 
fendant proposed to revive the contract by assent to the mortgage 
on condition that the delinquent installments be paid. The refusal 
to pay may therefore be understood to be, in effect, based upon the 
fact that the policy was annulled by the mortgage, and was not re- 
vived by the payment of the premium in accord with defendant's _ 
proposition made after it was notified of the mortgage. 

The plaintiff was permitted to testify, against defendant’s ob- 
jection, that after the action of the company in refusing to assent 
to the mortgage, and in returning the policy, he wrote to defend- 
ant that there were but two assessments due, and that he had paid 
one of them. The ground of the objection is that the testimony 
is not applicable to any issue in the case. To the defendant’s an- 
swer, setting up non-payment of assessment, and the execution of the 
mortgage, there was no reply. Defendant’s counsel insist that the 
matter relied upon by plaintiff to avoid their defenses ought to 
have been pleaded in reply to the answer. We are not required 
to determine whether a reply was necessary for these reasons: (1)’ 
No objection was made or question raised in the court below on 
the ground of want of a reply, unless the objection to the evidence 
under consideration was based thereon. The objection cannot be 
first urged in this court. (2) Conceding that the objection to the 
evidence under consideration was based upon the want of a reply, 
which certainly does not clearly appear from the abstract, there was 
no error in admitting the evidence, for the reason that it was given 
in rebuttal of testimony of the secretary of the company introduced 
by defendant, to the effect that when he returned the policy to the 
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mortgagees he wrote to them that the insurance for two years, or two 
assessments, was due, and that he received no reply to the letter 
from the plaintiff or the mortgagees. The evidence in question 
tends to contradict this testimony. The defendant opened the 
door for the introduction of the evidence under consideration, and 
will not be now heard to object to it. 

The foregoing discussion disposed of all questions discussed by 
counsel. For the error above pointed out the judgment of the Dis- 
trict Court is reversed. 


Apams, J., dissenting. 

The court instructed the jury in substance that, if the policy was 
sent to the company with request that the company should indorse 
upon it its consent to the mortgage, and the company in fact con- 
sented to the mortgage, but returned the policy without its consent 
indorsed thereon, it could not be heard to say that the policy was 
void because its consent was not thus indorsed. I do not under- 
stand my associates to hold that the rule of law enunciated is not 
correct, abstractly considered, but that there was no evidence of 
consent, and for that reason it was error to give the instruc- 
tion. It is certain that no express consent was given, verbally or 
in writing, but I think that the circumstances were such that the con- 
sent might justly be inferred. The letter written by the secretary 
of the company to the mortgagees is in these words: “ Gentlemen— 
Frank Supple’s policy, No. 8,162, I this day return to you. There 
is due upon said policy two years’ insurance, amounting to $28.80. 
Upon receipt of a draft for $28.80 from him or you we will transfer 
said policy to you in case of loss.” 

It will be seen that no allusion is made to the mortgage. The 
company, then, did not refuse to consent to the mortgage; nor 
did it, as the majority seems to assume, propose to give its con- 
sent on a condition which was never performed. It was simply 
silent in respect to the mortgage, and proposed to consent to the 
transfer of the policy on a condition. The condition was not per- 
formed, and the transfer was not made, and the mortgagees are 
claiming nothing. The failure by the insured to pay the premium 
did not, as the majority holds, avoid the policy. The case, to my 
mind, so far as the validity of the policy is concerned, stands pre- 
cisely as it would have stood if the insured had paid, but had not 
transferred the policy. The failure to pay goes for nothing. Now, 
when the company returned the policy and called for payment, it 





1882. ] Behrens vs. Germania Ins. Co. 787 


treated the policy as not having been avoided by the execution of 
the mortgage. It is plain to be seen that the company had no ob- 
jection to the mortgage. It could, of course, have refused to con- 
sent, though it had no objection, or have offered to consent on con- 
dition of payment of the premium; but it did not do this, but did 
that whereby its want of objection to the mortgage was clearly 
evinced, and whereby its understanding that the policy was still in 
force was also evinced. 
In my opinion the court did not err in giving the instruction. 


SUPREME COURT OF IOWA. 


Appeal from Dubuque Circuit ‘Court. 


BEHRENS 
U8. 


GERMANIA INS. CO.* 


A policy of insurance contained the provision that if the insured should have, 
or should thereafter make, any other insurance on the property, or any part 
thereof, without the consent of the company written upon the policy, the 
policy should be void. He had at the time of its issuance, $700 insurance 
in another company represented by the same agent issuing the one in ques- 
tion. This agent made the following indorsement on the policy: ‘‘ Seven 
hundred dollars additional insurance permitted.” 


Held, that this indorsement would, under the circumstances, be construed as 
an assent to the prior $700 insurance, but would not authorize $700 insur- 
ance in addition thereto. 


Instruction that the jury could find that the defense, resting upon the alleged 
crime of arson, was made out only upon its being established beyond a 
reasonable doubt. 


Held erroneous, 


Action upon a policy of insurance. There was a trial toa jury 
* Opinion filed April 5, 1882. From Northwestern Reporter. 
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and verdict and judgment were rendered for the plaintiff. The de- 
fendant appeals. 


J. C. Lonavevitix, for Appellant. 
Urr Bros., for Appellee. 


Apams, J. 

The policy provides that if the insured shall have, or shall here- 
after make, any other insurance on the property insured, or any part 
thereof, without the consent of the company written upon the policy, 
in such case the policy should be void. There was, at the time of the 
issuance of the policy, insurance upon the property in the North 
German Insurance Company to the amount of $700. After the is- 
suance of the policy the plaintiff obtained insurance upon the prop- 
erty in the Northwestern National Insurance Company to the amount 
of $500. The defendant’s agent, at the time of the issuance of the 
policy, indorsed thereon these words: ‘Seven hundred dollars ad- 
ditional insurance permitted.” No other consent to insurance was 
written upon the policy. At the time of the loss the plaintiff had in- 
surance upon the property to the amount of $1,200 i. addition to 
the policy in suit. The defendant claims that the condition against 
other insurance was violated when the plaintiff obtained insurance in 
the Northwestern National Insurance Company. The court gave an 
instruction in these words: “As to the defense based on the al- 
leged additional insurance set out in the fourth division of these in- 
structions, you are instructed that’said defense is unsupported by the 
evidence.” 

It appeared from the evidence that the agent who issued the policy 
in suit, and indorsed the permission already quoted, was the agent 
also of the North German Insurance Company, in which company the 
plaintiff had obtained the prior insurance of $700, and was the agent 
who issued to the plaintiff the policy therefor. He had knowledge 
of the insurance in that company when, as agent of the defendant 
company, he issued the policy in suit. 

The plaintiff's theory is that, under the permission given him to 
have $700 additional insurance, it was his right to have $700 subse- 
quent insurance, and as he had only $500 of such insurance the pol- 
icy in suit had not been violated. Such, also, appears to have been 
the theory of the court in giving the instruction quoted. The ques- 
tion presented, then, is whether the words “ additional insurance,” as 
used in the permit indorsed upon the policy, should be held to mean 
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other insurance, whether prior or subsequent, or only subsequent in- 
surance. The words “additional insurance,” construed irrespective 
of the provisions of the policy and the nature of the case, might be 
taken in the restricted sense in which they appear to have been un- 
derstoud by the court. Perhaps, indeed, that would be the easier 
and more natural sense. On the other hand, it cannot be denied 
that the words can be understood as equivalent to the words “other 
insurance ;” and it has been held repeatedly that the words “ other 
insurance,” when used in a permit indorsed upon a policy, mean prior 
as well as subsequent insurance. Kimball vs. Howard Ins. Co., 8 
Gray, 33; Blake vs. Exchange Ins. Co., 12 Gray, 265 ; Benedict vs. 
Ocean Ins. Co., 31 N. Y., 389. 

In the nature of the case, what is to be provided against is other 
insurance, in the sense of both prior and subsequent insurance. The 
one is as objectionable as the other, and there is no reason for mak- 
ing any distinction. All this must be obvious upon a moment's re- 
flection to any one contracting for insurance. 

But the consideration which we deem of controlling importance 
is that the policy expressly provides that it shall be void if there is 
prior insurance, not consented to by written permission, indorsed 
upon the policy. The words in question should be construed with 
reference to this provision. If we should hold that they do not 
mean prior insurance, then no consent in writing was given to prior 
insurance. We are aware that where notice is given by the insured 
of obtaining other insurance, and the consent of the company’s 
agent, authorized to give consent, is given verbally, and might and 
would have been indorsed upon the policy but for the fault of the 
agent, it has been held that the company cannot afterwards be al- 
lowed to set up a forfeiture. 

The plaintiff contends that he had the verbal consent of the com- 
pany’s agent to the prior insurance, and did not, in order to avoid a 
forfeiture, need the written consent. But it must be conceded that 
it was, without question, the duty of the agent, if he consented to 
the prior insurance, to indorse his consent upon the policy. As the 
indorsement made is easily susceptible of the construction contended 
for by defendant, it becomes abundantly evident that the agent con- 
sidered that he was making it in the discharge of his duty as express- 
ing his consent to the prior insurance. We do not feel equally cer- 
tain that the plaintiff so understood it, because we do not feel cer- 
tain that he informed himself of the terms of the policy. But we 
cannot allow this consideration to influence us in construing the in- 
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dorsement. We must construe it as a person might naturally be ex- 
pected to understand it who should read it intelligently in connection 
with the policy. Taking this view of it, it appears to us that the in- 
struction cannot be sustained. As tending to support the construc- 
tion which we put upon the words “ additional insurance,” see Hygum 
vs. Adtna Ins. Co., 11 Iowa, 20; Simpson vs. Penn. Fire Ins. Co., 38 
Pa. St., 250 ; May, Ins., § 365. 

The court gave an instruction in these words: “ The final de- 
fense is to the effect that the plaintiff himself caused the fire in order 
to get the insurance. As this defense rests upon the alleged crime 
of arson, the rule of evidence is that you can only find it sustained, 
provided the testimony satisfies you beyond a reasonable doubt of 
the plaintiff's guilt.” In giving this instruction the court followed, 
we presume, Barton vs. Thompson, 45 Iowa, 30. But that case has 
been overruled by the recent case of Welch vs. Jugenheimer, 8 N. 
W. Rep., 675. 

Reversed. 


SUPREME COURT OF IOWA. 
Appeal from Cedar District Court. 


WILKINS ) 


vs. 
GERMANIA FIRE INS. aa 


A warranty in the application for a fire policy was that the facts stated there- 
in as to the condition, ete., of the property were true, ‘‘so far as the same 
are known to the applicant.” 

Held, that the absolute truth of the facts stated were not warranted. 

In an action on the policy, where the defendant (insurer) avers a breach of 
warranty, the burden of proof as to such breach is upon him. 


* Decision rendered December, 1881. From Reporter. 
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Action on a fire policy. The defendants, inter alia, set up a breach 
of warranty. In the application it was stated that the exposures on 
the east within 150 feet were two frame buildings, and the answer 
avers there were more than these. On the trial the defendants de- 
murred to plaintiff's evidence, and moved to dismiss for want of 
evidence sufficient to warrant a recovery. The motion was over- 
ruled, and the plaintiff had judgment. The defendants appealed. 


Piuart & Carr, for Appellants. 
Wor & Lanpt, for Appellee. 


Avams, C. J., 

It is to be observed that the warranty in this case is somewhat 
peculiar. The warranty is that the application “is a just, full, and 
true exposition of all the facts and circumstances in regard to the 
condition, situation and value of the property insured, so far as the 
same are known to the applicant.” Our attention has been called 
by the defendants to several decisions holding that the ignorance 
of the insured of the untruth of the matters warranted is immate- 
rial. This is undoubtedly correct, where the truth of the matters 
stated is warranted absolutely ; but we cannot deem the truth 
of the matters stated is warranted absolutely in this case, without 
completely eliminating from the warranty the words “so far as the 
same are known to the applicant,” and giving them no force what- 
ever. This we should not be justified in doing. Garcelon vs. Ins. Co., 
50 Me., 580. As to whether the plaintiff had knowledge that there 
were more exposures on the east within 150 feet than he stated in 
the application, there was no evidence one way or the other. This 
being so, the defendants contend that judgment should have been 
rendered in their favor, because all matters warranted are a part of 
the contract, and the burden is on the plaintiff to prove the truth 
of the matters warranted as a condition of recovery. It is not to 
be denied that it has been frequently so held. Campbell vs. Ins. 
Co, 98 Mass., 381; McLoon vs. Ins. Co., 100 ib., 472; Ins. Co. vs. 
Cotheal, 7 Wend., 72. This court assamed that to be the current 
rule in Miller vs. Ins. Co., 31 Iowa, 216; but the precise question 
was not involved in the case. As holding a different rule, see 
Swick vs. Ins. Co., 2 Dill, 160, and Holabird vs. Ins. Co., ib., 160. 
For the purposes of this opinion, it may be conceded that the gen- 
eral rule is that the burden is upon the insured to prove the truth 
of the matters warranted as a condition of recovery. But there are 
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some exceptions to the rule. Where the pleadings are so framed 
that the defendant assumes the burden of showing a breach of war- 
ranty, it has been held that he has such burden. Leete vs. Ins. 
Co., 7 Eng. L. & Eq., 578. The defendants, in the case at bar, averred 
a breach of warranty, and, according to the case above cited, 
should not afterwards be allowed to say that they did not have the 
burden of proving it. There is another view which may be taken, 
and which seems to us entirely conclusive that the burden in this 
case was upon the defendants. The breach of warranty alleged in 
this case, if proven, would have shown a want of good faith. It 
would have appeared that the plaintiff had procured the contract 
by statements which he knew at the time were not true. Now 
fraud is never to be presumed, but the reverse. The precise ques- 
tion arose in the case last above cited. It was held that the allega- 
tions of falsehood, made by the defendants, amounted to fraud, and 
that it was incumbent, therefore, upon the defendants to prove 
them, because the presumption is always in favor of innocence and 
against fraud. In the absence, then, of any evidence tending to 
show that the plaintiff knew that there were exposures on the east 
within 150 feet, besides the two frame buildings mentioned, the 
plaintiff's right of recovery must be sustained. 
Judgment affirmed. 





LOWER COURT DECISIONS 


NOTICE OF ASSESSMENT. 
Superior Court of Cincinnati. 


MARY A. WILLIAMS 
US. 


YOUNG MEN’S MUTUAL LIFE ASSOCIATION. 


The date of a notice to pay an assessment is the date of legal notice, which is 
the date at which it is actually sent and not that which happens to be 
printed on the paper. 


Where such notice required the assessment to be paid within thirty days, it 
is sufficient if tendered within that time from the receipt of notice. 


Force, J. 

This case was reserved to general term on a motion for a new trial. 
(Judge Harmon being a member of the defendant association, did 
not sit in the case.) The judgment below was for the plaintiff. The 
question is whether or not the husband of the plaintiff was at the 
time of his death a member of the Association, and that depending 
upon the question whether or not he tendered in time an assessment 
made upon the death of another member, or was one day too late, 
and this again depending upon the proper meaning of the words 
“date of notice” as used in the certificate of membership. 

The paper notifying him of the death was delivered to him one day 
after the date printed on the paper. He tendered the assessment 
within thirty days after such delivery, but only within thirty-one days 
after the date of the paper. 

The provision in dispute is a printed or unwritten notice directed 
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to the address of the member, “ which shall be deemed a legal no- 
tice, and if any assessments are not paid within fifteen days after 
the sending of such notice, a fine of ten cents shall be added to and 
paid with the assessment ; and if the fine and assessment are not 
paid within thirty days from the date of notice, then this certificate 
shall be null and void, and all payments made to the Association for- 
feited.” 

It is true the paper to be sent is called “a notice,” but the clause 
distinctly declares that legal notice consists in the mailing or other- 
wise delivering such paper. The date of notice is the date of legal 
notice, and not the date that happens to be printed on the paper. 

The clause contemplates two stages of delinquency, the first to be 
visited by a fine of ten cents, the second by a loss of membership. 
Under the interpretation claimed by defendant, a member might lose 
his membership before becoming liable to a fine. That is, he might 
commit his second delinquency before committing his first. Motion 
overruled. 





1882. ] Citizens’ Ins. Co. vs. Kountz Line. 


AUTHORITY OF AGENT—LIABILITY OF CARRIERS. 


District Court, E. D. Lowisiana. 


CITIZENS’ INS. CO. 
v8. 


KOUNTZ LINE.* 


Where several boats are severally owned by different corporations, and are all 
run, each for its own account, in one ‘line,” which line is itself another 
corporation, and all the corporations are represented by the same: person as 
agent, who signs bills of lading for goods shipped upon one of the boats as 
agent for the ‘‘line.” 


Held, that said agent was a common agent for all, but in his representa- 
tive capacity acted separately for each, and that hence there was no joint 
interest and no joint liability, and for goods shipped by one boat the owners 
of the other boats could not be held liable, as they did not undertake the 
safe carriage thereof. 


An agent, though he have power to transact the joint business of many, 
cannot therefore bind one of his principals in the separate business of an- 
other principal. 


O. B. Sansum and Joun A. Camppet, for Libelants. 
Cuas. B. Sinateton and Ricuarp H. Browne, and Gero. H. Suiexps, 
Sor Defendants. 


Briurnas, J. 

This suit is brought to recover upon bills of lading for goods 
shipped upon the steamer H. C. Yaeger. The goods were shipped 
from St. Louis to New Orleans and other points upon the Mississippi 
River, and were laden upon the Yaeger, which, with her entire cargo, 
was lost when out from St. Louis about 30 hours. The libelants 
were insurers of the cargo, have paid the loss, and bring this action 
as subrogees of the insured, the parties named the bills of lading. 
The suit was commenced by attachment, none of the defendants hav- 


* Decision rendered February, 1882. From Federal Reporter. 
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ing been found within the district. The bills of lading are for 
goods shipped by the steamer H. (. Yaeger, and were signed by “J. 
W. King, agent Kountz line, St. Louis.” The defendants, whose 
property has been attached, are several of five corporations, and the 
question submitted with reference to this part of the case is, were 
these five corporations jointly bound by these bills of lading thus is- 
sued by King as agent of the Kountz line? 

The evidence shows that the Kountz line had been in existence 
about nine years. It is a corporation established under the laws of 
Missouri “to receive and forward merchandise and products, and for 
the purpose of transportation upon the Mississippi River and its trib- 
utaries.” At the time of its incorporation four boats were corpora- 
tors or stockholders, but shortly afterwards five separate corporations 
were formed under the same law of Missouri, also for the purpose of 
transportation on the Mississippi River and its tributaries. The boats 
ceased to be stockholders in the Kountz line, the new corporations 
were called by the name of the several boats, and the title to each 
boat was transferred to the corporation which bore its name. These 
five boats constituted a line of steamers running at regular intervals 
and under one management, and were known as the Kountz line 
steamers. There was not a complete identity of interest on the 
part of the Kountz line and the several boat corporations. There 
were different stockholders, though to a large extent the stock was 
held by the same persons and in the same proportions. In two of 
the boat corporations a great majority of the stock was held by the 
daughters of Com. Kountz. He was the president, and J. W. King 
was secretary, of the Kountz line, and of all the boat corporations. 
The corporations were all domiciled at St. Louis, and had the same 
place of business, which was transacted at the office of the Kountz 
line under the direction of Com. Kountz, and either by him or King 
as the agents of the Kountz line. 

The Kountz line received all the money earned by each boat at 
St. Louis, and all that was collected by the agents at New Orleans 
was forwarded by draft to the Kountz line at St. Louis. The pur- 
chases of merchandise for any of the boats, in order to make out a 
cargo, were made by the Kountz line, were billed to and paid for by 
it. The Kountz line, by J. W. King, agent, advertised, 
through circulars and hand bills widely distributed, that the 
Kountz line boats were superior to their competitors in their con- 
struction, in their prompt compliance with their bills of lading, and 
in their rate of charges for freight. One advertisement in an Alle- 
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gheny newspaper was offered in evidence, in which the Mollie Moore, 
one of the steamers attached, is announced as forming, with the 
Yaeger and three other steamers, the Kountz line steamers, running 
from St. Louis to New Orleans, from the Kountz line wharf boat, St. 
Louis, and the public were invited to apply for further information 
to “John W. King, Kountz line wharf boat, St. Louis, Mo.;” “C. L. 
Brennan, Kountz line office, 106 Gravier Street, New Orleans ;” “or 
to W. J. Kountz, Allegheny, Pa.” 

But the evidence establishes that the accounts of each of these 
boats were kept upon the books of the Kountz line separately, and 
that in these accounts each boat was credited with all its own earn- 
ings, after deducting $150 as the charge of the Kountz line for each 
trip ; that each boat was charged with the price of goods purchased 
for and forwarded by it, and was separately credited with the pro- 
ceeds of all the goods carried by it when sold. The evidence also 
shows that in two of these boat corporations a dividend had been 
declared, and that in case of one of these boats the corporation which 
owned it, out of its earnings, had built a second boat, which it con- 
tinued to own, and which also ran under the management of the 
Kountz line. 

The question presented is whether the bills of lading issued by 
King, agent of the Kountz line, for goods shipped by the Yaeger, 
bound the owners of the Yaeger alone, or whether they bound the 
owners of all the boats which ran in or constituted the Kountz line 
steamers. 

These bills of lading were issued by the “agent of the Kountz 
line,” 7. ¢., by the Kountz line, and the question is whether the rela- 
tions of the boats were such, either when viewed as actually existing 
or when considered as they were held out to the public as existing, 
as to make the bill of lading issued for one boat the act of the 
owners of all the boats which were operated by a common agent, 
and were so connected that they constituted one line. 

The questions as to the joint liability of carriers for the acts of a 
common agent has most frequently arisen with reference to trans- 
portation over connected lines, but in principle the question is the 
same where the owners, having a single agent, represent, not different 
sections of a continuous route, but different vehicles traversing the 
same route. The cases with reference to this question divide them- 
selves into three classes :— 

1. Where there is a sharing of the profits or earnings of each sec- 
tion among the owners of all the sections. Here, upon the same 
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equity which establishes the liability of individuals in partnerships, 
all the owners are bound by the acts of the agent as to the part of 
any owner. An illustration of this class is found in the case of 
Champion vs. Bostwick, where both in the Supreme Court of New 
York (11 Wend., 571), and in the Court of Errors (18 Wend., 175), 
the liability of the owners of all the parts of a route for a negligence 
upon,one part was maintained, because all shared in the profits of 
the entire route. 

2. Where, without any sharing of earnings, the common agent, 
having authority to bind the owners of each part to carry over the 
entire route, exercises that authority, and there is a default upon any 
part of the route. Here all are bound, because all have agreed to 
be bound. An example of this class is found in Fairchild vs. Slo- 
cum, 19 Wend., 329, afterwards affirmed by the Court of Errors, 7 
Hill, 292. 

3. Where, without any sharing of earnings, the owners of the 
various sections of a route have a common agent, but in his repre- 
sentative capacity he acts separately for each. In this class of cases, 
since there is no joint interest and no joint agency, there can be no 
joint liability, and the owner of each section of the route is bound 
with reference to transportation over his own section only; for an 
agent, though he have power to transact the separate business of 
many, cannot, therefore, bind one of his principals in the separate 
business of another principal. This class of cases is illustrated by 
Briggs vs. Vanderbilt, 19 Barb., 222, and Bonsted vs. Vanderbilt, 21 
Barb., 26. Into this class also falls the case of St. Louis Ins. Co. vs. St. 
Louis &c. R. Co., 13 Cent. Law J., 468, where the Supreme Court 
holds that connecting lines having a common agent—each bearing 
its own general expenses and the expenses of every transportation 
over it, and each being paid according to ifs comparative length— 
had no participation in each other’s earnings, no relation or associa- 
tion in the nature of a partnership, so that the case did not fall with- 
in the first class; and, further, that in such a case there was no hold- 
ing out of authority to contract for the various constituents of the 
entire route save from each section for itself. 

It must be borne in mind that the case now presented to the 
court for decision is not a suit in equity in which, by a creditor’s bill, 
it is sought to reach property standing in the name of others, but 
alleged in equity to be the property of William J. Kountz; but that 
the allegations of the libel present solely the question: Did these 
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five corporations jointly undertake by these bills of lading for the 
safe carriage of the goods shipped by the H. C. Yaeger? 

The evidence of W. J. Kountz, of John W. King, and of Rogers, 
is to the effect that the accounts of each of the boats running in 
the Kountz line were kept separate and distinct; that each was 
charged $150 by the Kountz line for its services for every trip; 
that after deducting this sum from his own moneys each boat was 
credited with its earnings and charged with its expenses. There 
was, therefore, a combining of boats to form a common line, but 
there was no distribution of earnings—no sharing in any common 
fund—and there was no connection in the nature of a partnership 
which would bring the case within the first class. Does it fall withn 
the second class? The material facts are that five corporations, each 
owning a steamboat, combine to run under one management—in 
place of departure and destination, in the intervals at which they 
run, and in their rates of freight—to form a single line, which they 
called the Kountz line. They have a common agent—the incor- 
porated Kountz line—but it acts for each boat separately. ‘They 
do not establish jointly any agency for all, but each adopts the same 
agent for itself. Here the agent, with reference to each boat, acts for 
that boat alone, and binds no one else, and falls within the third 
class, where there is a common agent, but no participation in earn- 
ings and no joint agent. 

This case is indistinguishable from the cases of Briggs vs. Vander- 
bilt and Bonsted vs. Vanderbilt, 19 and 21 Barb. These cases were 
well considered. They spring out of precisely similar facts, and 
should be read together. The first is a decision of the General 
Term of the Supreme Court of the Kings County District, and the 
second a decision of the General Term of the Supreme Court of 
Albany County. The first was pronounced by Judge Selah B. 
Strong, for some sixteen years Judge of the Supreme Court, after- 
wards Judge of the Court of Appeals. The second was rendered 
through Judge Amasa J. Parker. Both these courts were composed 
of eminent judges. In these cases three companies, one running 
across the isthmus, one on the Atlantic and one on the Pacific side, 
combined and formed what they denominated “Vanderbilt's New 
Line between New York and San Francisco.” In their advertise- 
ment they announce that the steamships running therein were built 
expressly for that route. They had the same management and 
places of business both in New York and San Francisco. They ad- 
vertised to carry passengers through. They advertised and trans- 
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acted their business through a common agent. The contract was for 
a through passage, but for each portion of the route separate tickets 
were given, all headed “Vanderbilt line,” and signed D. B. Allen, 
agent, who was the common agent. The proof also showed that 
there was no joint interest in the passage money, and no agreement 
for its division. The court held that there was no joint agency. 
Judge Strong says (19 Barb., 238): “They [the defendants, the 
several lines,] had, it is true, the same agent, but he acted in his vi- 
carious capacity separately for each.” Judge Parker (21 Barb., 30) 
says: “ Alien sold the plaintiff three tickets, and sold each as the 
agent of the owner of one part of the line.” 

I confess I have found great difficulty in solving the question so as 
to make a decision which should be in harmony, on the one hand, 
with the rule as laid down by Chief Justice Tindal in Fox vs. Clifton, 
6 Bing., 240, as to the doctrine of liability springing from holding 
out one’s self as a partner, as contradistinguished from the actual re- 
lationship of partnership, and the long line of cases in which that 
rule has been followed; and, on the other hand, with the well consid- 
ered cases in which the doctrine of holding out as having the relation 
of partner is applied to connected lines of carriers. It is clear that 
the latter cases have modified the general doctrine of implication in 
its application to connected lines. This is in consequence of the im- 
possibility of conducting the ramified business of transporting our 
vast commerce over our continent without permitting the announce- 
ment of connections in routes which must be understood to be mere 
conjunctions as to time and place, and not the assumption or distri- 
bution of liability. Taking the doctrine of implied liability as it 
has been announced by the courts whose adjudications should be 
held the most binding, in its application to carriers who have com- 
bined in the formation of continuous routes, I feel sure the bills of 
lading sued on in this case created an obligation on the part of the 
owners of the Yaeger alone, and that the libelants have failed to es 
tablish any joint contract, or any such holding out as would bind the 
corporations who are the defendants. Without deciding any of the 
other questions presented in the cause, I am of opinion, therefore, 
that the libel must be dismissed. 





